
HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
(Special Original Jurisdiction)

PRESENT

THE HONOURABLE SRIJUSTICE UJJAL BHUYAN
AND

THE HONOURABLE SMT JUSTICE P. MADHAVI DEVI

WRIT PETITION Nos.23067,27138 of 2019
And

WRIT PETITION No.22195 OF 2021

It//s S.V. Developers A proprietory concern, Represented by its proprietor,
Sri. Ir/. Prabhakar Rao, S/o Sri.lr,4. lvlohan Rao, Aged 54 years Occ. Business,
R/o No.547, Plot no.305, SR Enclave, Sadanandnagar, NGEF layout,
Bangalore 560038.

Between:

AND

1.

z.

...PETITIONER

State Bank of lndia, Hoskote SlVlE, Represented by its Authorized Officer Old
madras Road, Bangalore rural- 562 114.
State Bank of lndia, Hoskote SME, Represented by its Branch lvlanager Old
madras Road, Bangalore rural- 562 114. 

...RES'ONDENTS

Petition under Article 226 of ihe Constitution of lndia praying that in the

circumstances stated in the affidavit filed therewith, the High Court may be

pleased to issue Writ of Mandamus or any other appropriate Writ declaring that for

deriving Jurisdiction to issue Notice under Section 13 (2) of SERFEASI Act , 2002

it is necessary that a period 2 years 90 days which is required to elapse for

classifying the loan account of borrower as NPA within the scope and definition of

Section 13(2) R/w Section 2(o) (b) R/w RBI Guide lines vide RBI Circular No.

DBOD No.BP.BC.10l21 .04.04812004-05 dated 17-04-2004 and further the Notice

under Section 13(2) of SARFAESI Act, 2002 must disclose dates when the loan

account of the borrower has become NPA, Sub-Standard Asset and Doubtful

Asset to be a proper Notice under Section 13(2) of SARFAESI Act, 2002 and
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WRIT PETITION NO: 23067 OF 2019
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consequentially to set aside the notice Section 13 (2) of SERFAESI Act, 2OO2,

dated 08-0'1-2018 issued by the Respondent by declaring the same as without

jurisdiction, unenforceable in accordance with the scheme of SERFEASI Act and

in violation of the principles of natural justice and for a consequential direction to

grant stay bf all further proceedings in pursuance to the sale notice dated

28.09.2019.

lA NO: 1 OF 2019

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to stay

all further proceedings of Respondent Bank in pursuance of Notices dated 08-01-

2018 under Section 13(2) ot SARFAESI Act, 2002 and consequential Notice dated

26.09.2019 for possession under Section 13(4) of SARFAESI Act, 2002, pending

the final disposal of this Writ Petition.

lA NO: 2 OF 2019

Between:

1. State Bank of lndia, Hoskote SME, Represented by its Authorized Officer Old
madras Road, Bangalore rural- 562 114.

2. State Bank of lndia, Hoskote SIt4E, Represented by its Branch lrilanager Old
madras Road, Bangalore rural- 562 114.

...Petitioners/Respondents
AND

M/s S.V. Developers A proprietory concern, Represented by its proprietor,
Sri. M. Prabhakar Rao S/o Sri.M. Ivlohan Rao, Aged 54 years Occ. Business,
Fi/o No.547, Plot no.305, SR Enclave, Sadanandnagar, NGEF layout,
Bangalore 560038.

... Respon de nUPetitione r

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to

vacate the interim orders passed in W.P.No.23067 of 2019 daled 2211012019.

Counsel for the Petiti,cner: SRI M. LAXMI PRASAD FOR SMT. CH. VEDAVANI

Counsel forthe Respondents: SRI MARUTHI JADHAV FOR
M/s. PEARL LAW ASSOCIATES
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WRIT PETITION NO: 27138 OF 2019
Between:

It4/s. S.V. Developers, A proprietory concern Represented by its proprietor
Sri. [/. Prabhakar Rao S/o Sri.lt/. It/ohan Rao Aged 54 years Occ Business,
Rio No.547, Plot no.305, SR Enclave, Sadanandnagar, NGEF layout,
Bangalore 560038 

...PETrroNER
AND

State Bank of lndia, Hoskote SlvlE, Represented by its Authorized Officer Old
madras Road, Bangalore rural- 562 114
State Bank of lndia, Hoskote SME, Represented by its Branch Manager Old
madras Road' Bangalore rural- 562 114 

...RES''NDENTS

2

Petition under Article 226 oI lhe Constitution of India praying that in the

circumstances stated in the affidavit filed therewith, the High Coud may be

pleased to issue Writ of Mandamus or any other appropriate Writ declaring:

a) The action of the respondents in replying by their letter dated 22-11-2019

holding that the petitioner is not entitled for the benefit of the "OTS scheme" issued

by the respondents in terms of their circular dated 13/08/2019, as being arbitrary,

illegal ,contrary to the OTS scheme, violative of prrnciples of natural justice, apart

from being violative of the RBI guidelines pertaining to asset classification, and for

a consequential direction to the respondents;

b) to follow the guidelines in the OTS circular dated 13/08/2019 in its letter

and spirrt and pass on the benefit of the said OTS scheme to the petitioner being

eligible for the same, in the interests of justice;

c) Award costs of the writ petition.

lA NO: 1 OF 2019

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to direct

the respondents to reconsider the case of the petitioner in term of the RBI

guidelines pertaining to Asset classification and pass on the benefit of the OTS

scheme issued by the respondent by their circular dated 1 3/08/2019, pending

disposal of the writ petition.

Counsel for the Respondents: SRI MARUTHI JADHAV FOR
M/s. PEARL LAW ASSOCIATES

Counsel for the Petitioner: SRI M. LAXMI PRASAD FOR SMT. CH. VEDAVANI
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Between:

M/s. S,V- Developers, Rep.
Occ.Business, R/o. Flat No
Bangalore - 560 038.

WRIT PETITION NO: 22195 OF 2021

by its Proprietor lr,4 r. Prabhakar Rao, Aged 56 years,
305, SR Enclave, Sadanand Nagar, NZGEF Layout,

AND

1

2

...PETITIONER

Debts Recovery Tribunal - l, Hyderabad, Telangana State
State Bank of lndia, Hoskote SME Branch, Old Hoskote - 561114, Bangalore
Rural, Karnataka State Rep. by its I\/anager.

...RESPONDENTS

Petition under Article 226 o't the Constitution of lndia praying that in the

circumstances stated in the affidavit filed therewith, the High Court may be

pleased to issue a Writ or Writs or order or direction more particularly in the nature

of Writ of Mandamus by declaring that the Respondent No.1 will not get jurisdiction

to entertain O.A.204 of 2020 under Section 19 of Recovery of Debts And

Bankruptcy Act, 1993 as Respondent No.2 has flrst initiated proceedings under

The Securitisation And Reconstruction of Financial Assets And Enforcement of

Security lnterest Act, 2002 ( SARFAESI Act, 2002) in view of provisions of Section

13(10), Section 35 and Section 37 of the Securitisation & Reconstruction of

Financial Assets & Enforcement of Security lnterest Act, 2002 ( SARFAESI Act,

2002) until the secured asset is sold by the Respondent No. 2 and there remains

unrealized debt for which only said O.A. can be filed by the Respondent No.2

before Respondent No. 1 and if it is not so done the same further violates the

rights of the Petitioner under Article 14 and 21 of the Constitution and

consequentially set aside the impugned Order Dated 27 August 2021 in l.A. No.

23612021 in O.A.20412020 passed by Respondent No.1 Debt Recovery Tribunal -

l, at Hyderabad as without jurisdiction and consequentially reject the O.A.

No.20412020 by allowing the said 1.A.No.23612021 in O.A.20412020.

(Prayer is amerrded as per Court Order, dated 25.10.2021 vide l.A.No.2
of 2021.)
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IA NO: 1 0F 2021

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to

suspend impugned order dated 2710812021 passed by the respondent No.1 in

1.A.No.236 of 2021 in O.A.No.204 of 2020 pending the final disposal of the Writ

Petition.

Counsel for the Petitioner: SRl. MINNIKANTI LAXMIPRASAD

Counsel for the Respondent No.1: NONE APPEARED

Counsel for the Respondent No.2: SRI MARUTHI JADHAV FOR
M/s. PEARL LAW ASSOCIATES

The Court made the following: COMMON ORDER



THE IION'BLE SRI JUSTICE UJJAL BHIIYAN
AND

THE HCIN'BLE SMT. JUSTICE P. MADHAVI DEVI

W.P.Nos.23O67 and 27L3a of 2019
And

W.P.No.22195 of 2o27

COMMON JUDGMENT AND ORDER:
(Per Hon'ble Sri Justice Ujjal Bhugan)

This order will dispose of W.P.Nos.23067 of 2079,27 138

of 2Ol9 and 22195 of 2O2L.

2. We have heard Sri M. Laxmi Prasad. learned counsel

appearing on behalf of Smt. Ch. Vedavathi, learned counsel

for the petitioner and Sri Maruthi Jadhav. learnecl counsel

appearing for Pearl Law Associates for the respondents.

2. in W.P.No.23067 of 2Ol9 the prayer made is to set-aside

the notice dated 08.01.2018 issued by the respondent State

Bank of India (SBI) under Section 13 (2) of the Securitization

and Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2OO2 (briefly, 'the SARFAESI Act'

hereinafter). Petitioner in W.P.No.27138 of 2019 has sought

for quashing of letter dated 22.\l.2Ol9 issued by the

respondent/SBI stating that petitioner is not entitled to the
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benefit of one time settlement (OTS) scheme and further

seeks a direction to the respondent/SBI to grant the benefit

of OTS scheme to the petitioner in terms of the Circular of

SBI dated 13.08.2019.

3. In the later Writ Petition i.e., W'P.No.22195 of 2O2l the

prayer made is for a declaration that respondent No'l i'e',

Debts Recovery Tribuna1-I, Hyderabad would not have the

jurisdiction to entertain an Original Application under

Section 19 of the Recovery of Debts and Bankruptcy Act,

i993 (briefly "the 1993 Act" hereinafter), if respondent No'2

had first initiated proceedings under the SARFAESI Act'

4. Case of the petitioner is that it is a proprietary concerrr

having its office and place of business at Bengaluru in the

State of Karnataka.

5. Petitioner had availed a loan of Rs.5,00,00,000'00 from

the second respondent i.e., SBI, Hoskote SME, Bengaluru

Rural on 30.05.2015 for its real estate business. It is stated

that the said amount was repayable in 36 monthlY
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installments out with a moratorium period of 12 months from

the date of sanction of the loan.

The moratorium period \\ras subsequently extended for

another 10 months dnd therea-fter by another six months.

Notwithstanding the sarne, petitioner was repaying the loan

amount regularly.

6. Respondent/SBl had issued notice dated 08.01.2018

under Section 13 (2) of the SARFAESI Act whereby petitioner

was informed that its loan account was declared as non-

performing asset (NPA) with effect from29.12.2O17

7 . It is this notice dated 08.01.2018 issued by the

respondent/SBl under Section 13 (2) of the SARFAESI Act

which is under challenge in W.P.No.23O67 of 2079. The

challenge has been made on the ground that the said demand

notice was bereft of any details. Respondent/SBl did not

follow the Reserve Bank of India (RBI) guideiines regarding

classification o.. loan account as NPA. As such, classification

of the loan account of the petitioner as NPA is arbitrary and

illegal. Respondent/SBI acted hastity in issuing the notice
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under Section 13 (2) of the SARFAESI Act without waiting for

the period of two years thirty days from the date of first

default to expire' Therefore, respondent/SBl illegally and

erroneously assumed jurisdiction under Section 13 (2) of the

SARFAESI Act.

8. Thereafter respondent/SBI issued notice dated

\6.04.2018 and again on 29.05.2018 under Section 13 (a) of

the SARFAESI Act. Petitioner had paid an amount of

Rs.25,00,000.00 by way of cheque on 75'02'2019 along with

a proposal for OTS. Respondent/SBI encashed the cheque

for the aforesaid amount whereafter the possession notices

were subsequently withdrawn on 19.O2'2019'

g. White representation of the petitioner dated 05'10'2019

for OTS was declined by respondent/SBl on 08'10'2019'

subsequent representation of the petitioner dated 16'lO'2019

for re-consideration of the OTS proposal was pending

consideration.
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10. In the meanwhile, petitioner came to know that e-

auction notice was issued by respondent/SBl on 26.09.2019

proposing to auction sale the mortgaged movable and

immovable assets (schedule properties) of the petitioner on

23.rO.2019.

11. It is in such circumstarces, the petitioner has been

compelled to approach the High Court under Article 226 of

12. According to the petitioner, during the pendency of

W.P.No.23067 of 2019, it had come across a Circular of SBI

dated 13.08.2019 providing for an OTS scheme (SBIOTS

2ol9l. As per the sard Circular various categories of NPAs

were eligible for the OTS scheme. Last date for submission of

application under the OTS scheme was 23.09.20 19 and the

last date for conveying sanction was 30.09.2019.

13. Petitioner has stated that it u,as incumbent upon the

-'tespondent/SBI to have informed all the borrowers about the

the Constitutirtn of India seeking the relief as indicated above.
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above scheme but no such intimation was given to the

petitioner.

14. Without being informed about the above OTS scheme,

petitioner paid a sum of Rs.25,OO,000.O0 by way of cheque

towards part payment and it was encashed by the

respondent/SBl. Later on when petitioner became aware of

the scheme it submitted a representation on 16'll'2019

requesting the respondent/SBI to accept the OTS proposal of

the petitioner as petitioner fulfilled a-11 the conditions of

SBIOTS 201.9. However, respondent/SBI informed the

petitioner on 22.11.2079 that it was not entitled to the benefit

of OTS scheme.

15. In the above extent, petitioner has filed the second Writ

Petition i.e., W.P.No.27 138 of 2Ol9 to declare the action of

the respondent/SBI d'aled 22.71.2OL9 declining to grant OTS

benelit to the petitioner as being arbitrary and ilIegal and for

a direction to the respondent/SBl to grant the benefit of OTS

scheme in terms of SBIOTS 2019'
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16. Petitioner has contended that respondent/SBI though

had initially instituted proceedings under the SARFAESI Act,

it did not ta_ke the same to its logical end. Instead, it sta-rted

another proceeding before the Debts Recovery Tribunal_ 1,

Hyderabad under the 1993 Act by filing Original Application

under Section 19 thereof which was registered as O.A.No.204

of 2O2O.

17. According to the petitioner, if a bank or a secured

creditor first initiates proceedings under the 1993 Act and

thereafter additionally initiates further proceedings under the

SARFAESI Act, the same would be permissible. However,

proceedings under the SARFAESI Act is initiated,once a

secured creditor can take recourse to provisions of the 1993

Act only for the ba,lance amount if outstanding dues still

remain un-realized after sa,le of secured asset under the

SARFAESI Act. This aspect of selection of remedies under the

two enactments has not been decided by any Court.
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18. Therefore, petitioner has filed W.P.No'22195 of 2O2l for

a deciaration that it is not open to the Debts Recovery

Tribunal-1, Hyderabad, to entertain O.A.No'204 of 2O2O

under the 1993 Act a-fter first initiating proceedings under the

SARFAESI Act.

STAND OF RESPONDENT/SBI:

19. Respondent/SBl has filed counter affidavit in both Writ

Petition Nos. 23067 of 2Ol9 and 27138 of 2019. At the

outset respondent/SBI has stated that there is serious

suppression of material facts by the petitioner which are at

two stages-suppression of material facts prior to withdrawal

of possession notices dated 16.04.2018 and 29.O5.2O18; and

suppression of materia1 facts subsequent to withdrawal of

possession notices dated 16.O4.2OL8 and 29.O5'20L8'

Insofar the first stage is concerned, petitioner had

approached this Court by filing W.P.No.22775 of 2018

challenging the possession notices dated 16.04'2018 and

29.05.2018. On 14.07.2018 this Court dismissed
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W.P.No.22775 of 2OlB on merit. In the meanwhile, petitioner

had approached the Debts Recovery Tribunal-Il, Hyderabad

(Tribunal) uncler Section 17 of the SARFAESI Act challenging

the possession notices dated 16.O4.2O78 and 29.05.2O18

which was registered as S.A.No.275 of 2018. In the said

securitization application, petitioner filed three Interlocutory

Applications, one after the other, being I.A.No.3968 of 2018,

I.A.No.6263 of 2018 and I.A.No.427 of 2OI9.

20. In the meanwhile, respondent/SBI had issued e-

auction sale notice on 72.O7.2018 proposing auction sale of

schedule properties on 27.O8.2O18.

21. In I.A.No.3968 of 2018 petitioner sought for stay of

auction during pendency of S.A.No.275 of 2OJ.8. Tribunal

passed a conditional order on 24.O8.2018 declining to

interfere with the auction sale. But respondent/SBl was

directed not to register the sale certificate in favour of the

srrccessful bidder in the auction sale subject to the petitioner

depositing 3Ook of the total outstanding dues in two equal

installments ---first insta-llment of l5%o to be deposited within
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a week and the second installment of 15% was directed to be

deposited within two weeks after deposit of the first

insta-llment directly with the respondent/SBI' It was clarified

that if there was non-compliance to the above conditions' the

conditional stay order would stand vacated and

respondent/ SBI woutd be at liberty to register the sale

certificate in favour of the successful bidder which would

however be subject to outcome of S'A'No'275 of 2018'

22. The aforesaid order dated 24'08'2018 carne to be

challenged by the petitioner before this Court by filing

W.P.No.3 l2ogl2}l8. This Court by order dated 04'09'2018

while dismissing the Writ Petition, however granted liberty to

the petitioner to approach the respondent/SBI to grant

further time till 31.12.2018 for repayment of the entire dues'

23. Auction sale scheduled on 27 'O8'2O18 did not

materia-lize for want of bidders'

24. Respondent/SBi issued fresh e-aucti'on sale notice

dated 25.10.2018, scheduling auction of schedule properties



11

on 16.11.2018. This notice came to be cha_llenged by the

petitioner before this Court by filing W.p.No.39508 of 2O18.

Additionally, petitioner sought for a direction to the

respondent/SBl to consider its representation for OTS. By

order dated 05. 1 1 .2018 this court dismissed the writ ,petition

taking note of the fact that petitioner had already approached

the Tribuna_l in S.A.No.275 of 2OI8 challenging the

possession notices which was pending. Therefore, the

proposed auction to sell the scheduie property would also fall

for adjudication in S.A.No.275 of 2018. In that view of the

matter, the Writ Petition was dismissed leaving it open to the

petitioner to approach the Tribunal.

25. However, this time also the auction sa-le scheduled on

1 6. 1 1 .2 0 1 8 did not rnaterialize for want of bidders.

26. Respondent/SBI issued another e-auction sale notice

dated 10.12.2018 scheduling auction saie of schedule

properties on 31.12.2O\8. This time petitioner filed

I.A.No.6263 of 2Ol8 in S.A.No.27S of 2Ol8 for stav of auction

scheduled on 31.12.2018. Tribunal passed a conditional



t2

order on 28.12.2018, like the previous order dated

24.O8.2018 passed in I.A.No.3968 of 2018'

27. Like all previous auctions, this time also the auction

sale sched.uled on 31.12.2018 did not fructify as there were

no bidders.

28. However, as alluded to hereinabove, on l'12'2OI8

petitioner paid Rs'25,00,000'00 by way of cheque which was

encashed by the respondent/SBI on 15'O2'2019'

29. Respondent/SBI issued fresh e-auction sale notice on

l7.Ol.2otg proposing to hold auction sale of schedule

properties on O4.O2.2O19. At that stage, petitioner filed

I.A.No.427 of 2Ol9 in S'A.No.275 of 2Ol8 seeking stay of the

auction scheduled on o4.o2.2O19. Like on the previous

occasions, Tribuna-l passed a conditional stay order on

Ol.O2.2olg. While declining to stay the auction scheduled on

04.O2.2)lg, respondent/SBI was directed not to register the

sale certificate that may be issued in favour of the highest

bidder in the auction, subject to petitioner depositing 3Oo/o of
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the tota-l outstanding dues in two equal installments---first

installment oI' l1ok to be deposited within two weeks and the

second installment of 15'k to be deposited u,ithin trvo u,eeks

of deposit of the first installment directly with the

respondent/SBl. It was clarified that in the event of non-

compliance to any of the above conditions, respondent/SBI

would be at liberty to register the saie certificate in favour of

the highest biclder.

30. It is stated that petitioner has not complied u,ith any of

the conditions imposed by the Tribunal in the orders dated

24.O8.2018 (passed in I.A.No.3968 of 2018, 2g.t2.2OtB

(passed in I.A.No.6263 of 2018) and 01.02.2Ot9 (passed in

1.4.No.427 of 2OI9)

31. None of these facts which are material and relevant have

been mentioned by the petitioner in any of the three Writ

Petitions.

32. Not content with the above suppression of material

facts, it is contended that there is further suppression of
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material facts subsequent to withdrawal of possession notices

dated16.04.2078and29.05.2018'Thesetwopossession

notices were withdrawn by respondent/SBl on l9'O2'2O19'

Thereafter fresh possession notice was issued to the

petitioner on 22.02.2019 under Section 13 (4\ of the

SARFAESI Act whereafter respondent/SBI issued e-auction

sale notice dated 29.05.2019 proposing to hold auction sale

of schedule properties on lO.O7 .2019'

33. At that stage, petitioner fi1ed W'P'No'13873 of 2Ol9

cha-llenging e-auction sale notice dated 29'05'2019' This

Court by order dated 09.07.2019 observed that petitioner had

already filed S.A.No.275 of 20 18 before the Tribunal; further

earlier Writ Petition filed by the petitioner was dismissed;

therefore it was not open to the petitioner to come before the

Court again. If the petitioner had any grievance' the same

could be raised before the Tribunal in S'A'No'275 of 2018'

Accordingly, the Writ Petition was dismissed'

34. Auction sale scheduled on lO.O7 '2019 could not be held

as there were no bidders. Thereafter respondent/SBI issued
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e-auction sa-1e notice dated 11.O7.2019 proposing auction

sale on 31.O7.2OI9 which also did not materia-lize. Finaily,

respondent/ SBI issued e-auction sale notice dated

26.09.2079 scheduling auction sale on 23.1.0.2019 where

after petitioner has filed the three Writ Petitions one after the

other.

35. Answering respondent has also contested the averments

made by the petitioner on merit. Respondent/SBl had

sanctioned cash credit of Rs.4.90 crores to the petitioner on

mortgage of the schedule properties and personal guarantees

of two persons viz. M. Prabhakar Rao and M. Sandhya.

Petitioner defaulted in repayment of loan. Accordingly, the

loan account was classified as NPA on 29.12.2017 where

after demand notice dated 08.01.2018 was issued under

Section 13 (2) o{ the SARFAESI Act. Outstanding dues of the

petitioner as on 08.01.2018 was quantified at

Rs.4,93,03,766))O plus future interest, expenses, costs etc.

17.06.2015. The same was secured by creating equitable
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35. Petitioner had made a representation on 27'03'2018

under Section 13 (3A) of the SARFAESI Act but it was rejected

by the respondent/SBl on 05'04'2013' No objection was

raised by the petitioner as to classification of its loan account

as NPA, more specifically with regard to the plea taken in the

Writ Petition that without expiry of a period of two years and

ninety days from the date of lirst default secured creditor

.would not have the jurisdiction to issue notice under Section

13 (2) of the SARFAESI Act' Petitioner had filed S'A'No'275 of

2018 before the Tribunal as well as W'P'Nos '22775 of 2018'

31208of2018,39508of2018and13873of2019beforethis

Court. In none of these proceedings any piea was taken as

rega-rds classification of the loan account as NPA'

37. Thereafter answering respondent has narrated details of

possession notices and consequential e-auction sale notices'

Mention has also been made about the securitization

application filed by the petitioner before the Tribunal and the

related I.As. Answering respondent has also stated about the

/ Wrrtpetitions filed by the petitioner before this High Court'
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38. It is stated that on 15.O2.2O19 respondent/SBI received

representation from the petitioner regarding settlement of

loan account by way of OTS. However, the same was rejected

on 19.O2.2OL9. Petitioner made further representation for

OTS on 05.10.2019 and 16.10.2019 both of which were

rejected by respondent/SBl on 08.1O.2O19 and 18. IO.2olg

respectively.

39. Counter affidavit on identical line has been filed by the

respondent/SBI in W.P.No.27138 of 2019 as well. In so far

OTS proposa-l of the petitioner is concerned, it is stated that

petitioner had offered to pay Rs.3.50 crores as the full and

final OTS amount. This was rejected by the respondent/SBl

as total dues as on that date was Rs.5,38,24,4 14.g5 plus

expenses.

40. Though petitioner has filed reply affidavit in
W.P.No.23067 of 2019, petitioner has not denied the

allegation of suppression of material facts made bv the

respondent/ SBI.



From the pleadings and submissions' the following four

issues arise for consideration:-

41.

Court?

42. We now take uP the above issues'

42.1 ISSUE NO.I:-

(i) Whether the notice dated. 08'01'2-O1B issued

bg thi'respondent/ SBI under Section 13 (2) of the

sinfafsi'Act is legal and ualid? Corollarg to the

;;;;" is the questiin as to u'thettter the High Court

should interfere in suLch a notice und.er Article 226 of

the Constitution of India?

(ii) Whether petitioner is entitled to the benefit

of the OTS scheme under SBIO?S 2019 and whether

i'r;';,;;Z;;;;;, i,ti.,rn 226 of the constitution of
";;1;;'"r;; i;;ue a direction to the respondent/ sBI to

or"rpt the OTS proposal of the petitioner?

(ii, Whether respondent/ IBI . ^yould 
be

pr"rtuii'a from taking steps under'!:.1::3 Act after

'n*"i'"i i"iiea prouiZioni of the sARFAESI Act?

(iu) Is there anA supprelsign o{. matenal facts

bg the' petitioner? e"i tt ii, u''hether the^ same would

disentitle the petfitoi"i to ong relief from the wnt

Whether the notice dated 08'01'2018 issued by the

,."p";;;;;7ier ,"at'-iection 13 (2) of the SARFAESI Act is

i.gJ.ra valid? Coro11ary to the- lbove.is the question as to

whether the High C;;;i should interfere in such a notice

;;;;; Article z{o or the constitution of India?

18
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42.2. Section 13 of the SARFAESI Act dea_ls with

enforcement of security interest. As per Sub-section (1), any

security interest created in favour of any secured creditor

may be enforced without the intervention of the Court or

Tribunal by such creditor in accordance with the provisions

of the SARFAITSI Act notwithstalding an_vthing contained in

Section 69 or Section 69-A of the Transfer of Property Act,

1882. Sub-section (2) says that where any borron,er who is

under a liabi tity to a secured creditor under a security

agreement, makes any default in repayment of secured debt

or any instaLlment thereof, and his account in respect of such

debt is classified by the secured creditor as non-performing

asset (NPA), then, the secured credj.tor may require the

borrower by notice in writing to discharge in full his liabilities

to the secured creditor within sixty days from the date of

notice failing which the secured creditor would be entitied to

take action uncter Sub-section (4).

42.3. Pausing here for a moment, rn,hat Sub-section (2) of

Section 13 contemplates is that in the event of a borrower
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defaulting in repayment and his account in respect of such

debt is classified by the secured creditor as NPA' the secured

creditor may require the borrower by notice in writing to

discharge his liabilities in full to the secured creditor within

sixty days of the notice. In other words, the stage at which

the loan account is classified as NPA precedes issuance of a

demand notice under Sub-section (2) of Section 13'

42.4. Proceeding further, we find that Sub-section (3)

mentions that the demand notice under Sub-section (2)

shouid provide details of the amount payable by the borrower

ard the secured assets intended to be enforced by ttre

secured creditor in the event of non-payment of secured debts

bv the borrower.

42.5. This brings us to Sub-section (3-A)' If the borrower

makes arry representation or raises any objection upon

receipt of the demand notice, the secured creditor is under an

obligation to consider such representation or objection' If the

secured creditor comes to the conclusion that such

representation or objection is not acceptable or tenable' heJ
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sha-ll communicate within fifteen days of receipt of such

representation or objection the reasons for non-acceptance of

the representation or objection to the borrower.

42.6. Before we deal with the proviso to Sub-section (3-

A), we may mention that in the event of failure bv the

borrower to discharge his liability in full within the period

specified in Sub-section (3-A), Sub-section (a) will come into

the picture, where under the secured creditor may take

recourse to one or more of the measures mentioned therein to

recover the secured debt. The measures inciude taking over

of possession of the secured assets, assignment or sale

thereof for realizing the secured asset. 42.7. Reverting

back to the prorriso to Sub-section (3-A), we may mention that

the legislative irLtent is quite manifest there under in as much

as the proviso makes it very ciear that the reasons so

communicated under Sub-section (3-A) or the likely action of

the secured creciitor at the stage of communication of reasons

sha-ll not confer any right upon the borrower to prefer al

application to the jurisdrctional Debts Recovery Tribunal
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under Section 17 or to the Court of District Judge under

Section 17-A. This position is made more specific by

insertion of the Explanation below the proviso to Sub-section

(1) of Section 17. Sub-section (1) of Section 17 provides a

remedy to the aggrieved person including borrower to file

application against any of the measures taken by the secured

creditor under Sub-section (4) of Section 13. The

Explanation however declares that the communication of

reasons to the borrower by the secured creditor for not having

accepted his representation or objection or the likely action of

the secured creditor at the stage of communication of reasons

to the borrower would not entitle the aggrieved person

including the borrower to make an appiication to the

jurisdictional Debts Recovery Tribunal under Sub-section (1)

of Section 17.

43. This Court in M/S NECX PRMTE LIMITED Vs.

UNION BANK OF INDIA (W.P.No.23643 ot 2O2Ol and

KATEPALLT LAVANYA Vs. UNION BANK OF INDIA

(W.P.No.2OO46 of 2O2Ll, decided on 09.O2.2022, analyzed
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the provisions of Sub-section (2) of Section 13 of the

SARFAESI Act a,d held that no cause of action within the

meaning of the SARFAESI Act can be said to have been arisen

at the stage of issuance of demand notice under Section 13

(2) of the SARFAESI Act or at the stage of rejection of

representation/objection of the borrower to the issuance of

demand notice by the secured creditor. It has been held as

follows:

."25 lrom a conjoint reading o/ Sub-secrions (2), (3) and (3A)
of Section 13 of the SARFAESI Acr, it is seen that if upon receipt of a
notice under Sub-section (2) of Section j3, the botrotDer makZs iny
representation or raises any objectton, the secured creditor shalt
consider such representation or objection and if the secured creditor
comes to the conclusion that such representation or objection is not
acceptable or tenable, he shall communicate the reasons for non_
acceptance of the representatton or objection to the bonotuer utthin
a_peiod of 15 dags of receipt of such representation or objection.
Hotueuer, os per the proutso, the reasoni so communicated. or the
likelg action of the secured cred.itor at the stage of communicotion of
reas-ons .shall not confer ang right upon the borrower to prefer an
application to the juisdictionol Debts Recouery Tibuiat under
Section 17 of the SARFAESI Act or to the Coui of Distict Jud_ge
under Section I 7A of the SARFAESI A cr.

26. At tl'tis stage ue may also mention that under Section 17
(1) of the SARF.AESI Act, any person includ.ing a borrotuer u_.tho is
aggieued bg arLg of the measures refened to in Sub_section (4) of
Section 13 takert bg the secured. creditor or by his authorized ofj.cir
mag make an application before the jurisdtctional Debts Rec;uery
TibunaL utithin 45 days from the d.ate on uthich such measure has
been taken. The Explanation to Sub-section (1) claifies that the
communication of reasons to the bonower bg the secured. cred_itor fornot. hauing accepted his representation or objection or the likblg
action of the secured creditor at the stage of communication if
reasons to the bonotuer shall not entitle the person concerned.
including the borrouer to make an application 6 the jurisd.ictionat
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Debts Recouery Trtbunal under Sub-section (1) of Section 17 of the

SARFAESIAct

27. Reuerting back to Sub-section (3A) of Section 13 of
the SARFAESI Act, tlris Court ln Smt. Gudupati Laxmi Deui. Vs'
Canora Bank, W.P.No.28291 of 2021, decided on 10.11.2021, held
as follou.ts:

5. A careful analysb of sub'section (3-A) of Section 13 of the
SARFAES/ Act tuould go to shoLu that upon recetpt of notice issued
bg the secured creditor under sub-section (2), the bortou-ter has a
rignt to make a representation, or raise ang objection, as to the
notice so lssued. If the bonotuer exercises that igh| then, it is
inanmbent upon the seanred creditor to consider such representation
or objection. The use of the word 'shall' in sub section (3-A) is
ind.icatiue of the legislatiue intent of considering such representation
or objection, bg the secured creditor mandatory. If the secured
crediior is not satisfted with the representation or objection, and

find.s it to be unocceptable, or untenable, he shall communicate such
d-ecision tuithin fifieen dags along rt-tith the reasons to the botouer.

6. While the statute k silent as to uhat happens in case
of a positiue decision bg the secured creditor on consideration of
such representation or objection, it is oxiomatic thdt once tlTe

d-ectsion is taken either u-tag, the some has to be communicated to
the borrotuer, notuitltstanding the fact that it tuould not giue ise to a
cause of action for mouing an application either under Section 17 ot
under Section 17(A). But the fact remains tlnt it uoutd be obtigatory
on the part of the sea,red creditor to consider the representation or
objection of the bonouter, and then take a conscious decision one
wa11 or the other, which should be comnlunicated to the bototuer
tuithin ftJleen days of receipt of such representation or objection.

28. Supreme Court ln Mardia Chemicals (supra) dnd
in ITC Limited. Vs. Blue Coast Hotek Lirnited slressed upon the
rueed of the seanred creditor to constder the representation /
objectton of the borrotuer ond to communicate the d.ecision taken
thereon u-tithin the stipulated peiod. The secttred creditor hc-s to act
in a fair and reasonable manner.

29. In the instant case, respondent No.1 issued the
impugned notice under Section 13 (2) of the SARFAESI Act on
16.11.2020. Petitioner ratsed objection to such notice uide letter
dated 24. 1 1 .2020 under Sectton 13 (3A) of the SARFAESI Act, uLhich

u.tas replied to bg the authorized olficer of the first respondent on
04.12.2020.

30. Thus, on a careful consideration of the statutory
language emptoyed in the prouiso to Sub-section (3A) of Section 13 of
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the SARFAESI Act reod uith the Explanation to Sub-section (1) of
Section 17 of the SARFAESIAcI, it is crystal ctear that a notice under
Section 13 (2) of the SARFAES/ Act or the rejection of the objection
raised to tt mcluding the reasons in support thereof tuould not giue
rise to a cause of action for jnstituting an action in latu. To that
ertent, we Jind sulficient force in the contention aduanced by the
respondents that tlTe tuit petition filed is premature. The statute
does not contemplate any interuention at this preliminary stage.
Onlu uhen the process npens into a definitiue action taken bu the
secured creditor under Sub-Section (4) of Section 13 of the SARFAESI
AcL the ued Derson can auail tL'Le stah,Ltonl remedq under
Section 17 of the SARFAESI ACt bU fiLiNq s ecu rttizatio n ap p tic atio n
before the iurisdictional Debts Recoueru TribunaL

31 . This aspect uas highlighted by the Supreme Court in
PunJab Natlonal Bank Vs. Imperial GiJt House. In that case, the
High Court had interfered with the notice issued under Section 13 (2)
of the SARF4IESI Act and quashed the proceedings intttoted bg the
Bank. Setting aside the order of the High Court, Supreme Court held
that the High Court uas not justtfied in entertaining the LUnt petition
before ang furtlrcr action could be taken by the Bank under Section
13 (4) of the .S-ARFAESI Act.

32. That being tlTe position, tue are of the uieu that fi.ling
of tltb lrit petition is misconceiued. Consequentlg Wnt Petition
No.23643 of 2020 is dismissed. Hotueuer, dismissal of the wit
petition tuould not foreclose the remedies auailable to the petitioner
under the laut as and uhen the cause of action anses".

44. This decision was followed in the subsequent judgment

dated 03.O3.2022 passed 1n M/S. TANDRA IMPEX

PRIVATE LIMITED Vs. PUNJAB NATIONAL BANK

(W.P.No.23268 of 2O2O, dated O3.O3.2O22). After

analyzing the provisions of Section 13 (2) of the SARFAESI

Act and the decision in W.P.Nos.23643 of 2O2O and 20046 of

2021 , this Court held as follows:
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"From the aboue, it ts quite clear that the legistatiue intent is
to ensure tlnt there should be no judicial or quasi judicial
interdiction at the stage of issuance of demand notice under Section
13 (2) of the SARFAESI Act. Tltis is so because of the uery object
and reasons behind enactment of tlTe SARFAESI AcI.

We haue alreadg noticed aboue that classifcatton of Loan

account bg the secured creditor is ot a stage pior to tssuance of the
d.emand notice under Section 13(2) of the SARFAESI Act. If at the
stage of issuance of demand notice, interference bg the Court and
Tribunat is not to be made, we fail to understand os to hoLa such
{nteruention can be made at a stage pior to issuance of demand
notice under Section 1 3(2) of the SARFAESI Act".

45. Therefore, answer to issue No.1 is very clear: at the

stage of issuance of notice under Section 13 (21 of the

SARFAESI Act, no interference is called for by the Court.

Therefore, question of examining legality arld validity of such

demand notice would not arise. The adjudication would

have to wait till the stage of Sub-Section (4) of Section 13 is

reached, \^,here after the aggrieved person including a

borrower can file securitization application under Section 17

ol the SARFAESI Act in which a1l grounds of challenge would

be available.

46. Before we proceed to the next issue, we may also

mention that classification of a defaulter's loan account as



NPA precedes issuance of demand notice under Section 13

(2) of the SARFAESI Act. As held in M/S' TANDRA IMPEX

PRMTE LIMITED (supra), if a demand notice under

Section 13 (2) of the SARFAESI Act does not give rise to any

actionable claim or cause of action within the meaning of the

SARFAESI Act, we fail to understand as to how action of the

secured creditor in classifying the loan account as NPA can

be challenged at this stage. The challenge thereto would

also have to stand deferred till the stage of Section 13 (a) of

the SARFAESI Act is reached.

47. ISSUE NO.2:-

Whether the petitioner is entitled to the benefit of the

OTS scheme under SBIOTS 2Ol9 and r'r'hether the High

court under Article 226 0f the constitution of India car1

issue a direction to the respondent/SBl to accept the OTS

proposal of the Petitioner?

48. This issue is also no longer res-integra as the

Supreme Court in BIJNOR URBAN CO-OPERATIVE BANK

LIMITED, BIJNOR Vs. MEENAL AGARWAL, Civil Appeal

No.741 L of 2O2L, decided on 15.12.2021 , has held that no

I
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borrower can as a matter of right pray for grant of benefit of
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OTS scheme. That aPart, no Writ of Mandamus can be

issued under Article 226 of the Constitution of India

directing a bank or financial institution to positively grant

the benefit of OTS scheme to a borrower. Such decision

should be ieft to the commercial wisdom of the bank or

financial institution. it has been held as follows:

"9. Euen othent-tise, as obserued hereinaboue, no borroruer cqn, as

a matter of nght, prag for grant of benefit of One Time Settlement

Scheme. tn a giuei cise, it mag happen that a person u'tould borrow

a huge omouit, for example Rs.1O0 crores. After ouailing the toan'

ne iag detiberatelg not paA anA amount towards installments'
though abte to maie the pagment. He tuould uait for tlrc OTS

SchJme and then prag for grant of benefit under the OTS Scheme

under u.thich, ahuays- a leiser amount than the amount due and
pagoble under the loan account uitl haue to be paid' This, despite
'thire betng att possibility for recouery of the entire loan amount

which can"be realized bg setting the mortgaged/ secured properties'

If it is hetd that the borrotuer can still, as a matter of ighl' prag for
Lenefit under the OTS Scheme, in that case, it rtLould be giuing a
pr"iiu^ to a dishonest borrouer, uho, despite the fact that he is
-able 

to make the pagment and the fact that the bank is able to
recouer the .niiri loan amount euen bg selling the

mortgaged/ seanred properties, either from the borrouter and/ or
groiorior. This is bLcause under the OTS Scheme a debtor has to
"pay a tesser amount tltan the actual amount due and payable under
-thi 

loan account. Such cannot be the intention of the bonk tuhile
offeing OTS Scheme and that cannot be purpose of the Scheme

uLhich mag encourage such a dishonestg.

10. If a prager ls entertoined. on the part of the defautting
unit/ peion io io^pel or direct the ftnancial corporation/ bank to
entei into a one-time settlement on the terms proposed by it/ him'

then euery defautting unit/ person uLhich/ who is capable of paging

its/ his dies 
'o" p"i the tirms of the agreement entered into bg

it/ him uould ttki to get one ttme settlement in its/ his fauour' Who

tuould not like to get Lris tiability reduced and pay lesser amount

than the amount hL/ she is tiable to pag under the loan account? In
tL'te present case, it is n.oted that the oiginal tuit petitioner and her

husband are making the paAments regularly in ttuo other loan
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accounts and those accounts are regularized. Meoning therebA, theA
haue the copacitg to make the paAment euen uith respect to the
present loan account and despite the said fact, not a singte
amount/ installment ltas been paid tn the present loan account for
which oigirtol petitioner is praging for the benefit under the OTS
Scheme.

11. The sum and substonce of the aforesaid discussion u_ould
be that no u)it of mandamLts can be issued bg the High Court in
exercise of oouters under Article 226 of the Constitution of India,
directing a itnancial institution/ bonk to positiuetg grant the benefit
of OTS to a borrou.ter. The grant of benefit under the OTS b aluays
subject to tl-te eligibtlitg criteia mentioned under the OTS Scheme
and the guidelines tssued from time to time. If the bank/ fi"nonciat
institution is of the opinion that the loanee has the capacitg to make
the payment and./ or that the bank/ f.nanciaL institution is able to
recouer the entire loan amount euen by auctioning the mortgaged
propertg/ seanred propertA, either from the loanee and/ or guarantor,
the bank tuould be justified in refustng to grant the benefit under the
OTS Scheme. Utimatelg, such a decision should be teft to the
commercial uisdom of the bank u)hose amount is inuolued and it is
alu-tags to bet presumed that the financial institution/ bank shall take
a prudent decbion uhether to grant the benefit or not under the OTS
Scheme, hauing regard to the public interest inuolued and_ hauing
regard to the factors u.thich are narrated hereinaboue.

12. In uieut of the aforesaid discussion and for the reasons
stated aboue, ue are of the rtrm opinion that the High Court, in the
present case, has mateially ened and has exceeded in its
juisdiction in issuing a tuit of mandamus in exercise of its pouers
under Article 226 of the Constitution of India bg directtng the
appellant-Bank to positiuelA consider/ grant the benefit of OTS to the
oiginal uit petitioner. The impugned judgment and order passed
bg the High. Court is hence unsustainable and deserues to be
quashed and. set aside and is accordinglg quashed ond set aside".

49. The above being the

against the petitioner.

50. ISSUE NO.3:-

position, this issue is decided

- Whether respondent/SBl/tukirrg steps under the 7gg3
' provisions of the SARFAESI Act?

would be
Act after

precluded from
having invoked



51. Insofar this issue is concerned, petitioner had filed an

I.A.in O.A.N o.204 of 2O2O filed by the respondent/SBI before

the Debts Recovery Tribuna-l-l at Hyderabad contending that

respondent/SBI having invoked provisions of the SARFAESI

Act would be estopped. from proceeding further by filing

Original Application under Section 19 of the 1993 Act' The

I.A. was registered as I.A.No.263 of 2021. By order dated

27.O8.2021 Debts Recovery Tribunal-I, Hyderabad held that

the said I.A was devoid of merit and was accordingly

dismissed. Referring to various Supreme Court decisions, it

was held that both the SARFAESI Act and the 1993 Act are

complimentary to each other and para-llel proceedings can go

on under both the said acts' In other words, proceedings

under the two enactments can be pursued side by side' It

was held that there is no embargo in either of the two

enactments restraining the secured creditor from pursuing

both the remedies either simultaneously or one after the

other. Any reading of such an embargo would frustrate the

very object and purport of the two enactments' If sa-le of the

30
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schedule property under the SARFAESI Act succeeds and

any amount is recovered, then the jurisdictional Debts

Recovery Tribunal or the recovery officer can be approached

and the arnount recoverable under the recovery certificate

issued follou,ing the proceedings under the i993 Act would

accordingly be modified to operate only for the balance

amount of the debt remaining outstanding. While

dismissing the I.A., Debts Recovery Tribunal-I, Hyderabad

held that the petitioner was trying to protract the litigation.

52. Learned counsel for the petitioner has referred to Sub-

Section (10) of Section 13 of the SARFAESI Act and submits

that where the dues of the secured creditor are not fully

satisfied with the sale proceeds of the secured assets, the

secured creditor may file an application in the form and

manner as may be prescribed before the Debts Recovery

Tribuna-l having jurisdiction or a competent Court, as the

case may be, for recovery of the balance amount from the

borrower. On the strength of this provision he submits that

once a secured creditor invokes provisions of the SARFAESI
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Act, till such proceedings are taken to its logical conclusion

i.e., sale of the secured asset through auction sale, it would

be open to the secured creditor to fiie application under

Section 19 of the 1993 Act which can only be filed for

paid after sale of the secured asset in auction sale. He has

also referred to Section 35 of the SARFAESI Act which shows

that provisions of the SARFAESI Act would have over-riding

Section 37 of the SARFAESI Act which allows application of

SARFAESI Act. To support his contentions learned counsel

for the petitioner has placed reliance on the following two

de cisions:

(1) MAHARASHTRA TUBES LIMITED VS. STATE
INDUSTRIAL & INVESTMENT CORPORATION OF
MAHARASHTRA LIMITED1

(2) RANVIR DEWAN VS. RASHMI KHANNA2

_a- | (1993) 2 SCC 144
, AIR 2018 SC 62

recovery of the balance amount i.e., amount stil1 due to be

effect over other laws, which provision has to be read with

other laws including the 1993 Act in addition to the
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53. We are afraid we can accept such contention of the

petitioner. As a matter of fact, this issue is a-lso no longer

res-integra and therefore, we are in agreement with the views

expressed by' the Debts Recovery Tribunal-I, Hyderabad,

dated 27.08.2021 rejecting I.A.No.236 of 2O2t fited by the

petitioner. Incidentally, this Order is not under impugnment

in any of the proceedings.

54. In TRANSCORE VS. UNION OF INDIA3, the question

which fell for consideration before the Supreme Court was

whether withdrau,al of Original Application filed under

Section 19 (1) of the 1993 Act was a condition precedent for

taking recourse to the SARFAESI Act. in other words,

remedy in terms of the 1993 Act would still be entitled to

invoke provisions of the SARFAESI Act for realizing the

outstanding dues without withdrawing or abandoning the

Original Application filed under Section 19 of the 1993 Act

_After a threadbare analysis of both the enactments, Supreme

3 (2OO8) l SCC 125

whether the secured creditor having elected to seek its
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Court held that it would be wrong to say that the two

enactments provide parallel remedies. Remedy under the

1993 Act fa-lls short as compared to the SARFAESI Act,

which refers to acquisition and assignment of the receivables

to the asset reconstruction company and which authorizes

banks and financia-l institutions to take possession over the

management which is not there in the 1993 Act. It is for this

reason that the SARFAESI Act is treated as an additional

remedy which is not inconsistent with the 1993 Act.

Examining lhe doctrine of election, Supreme Court held that

since the SARFAESI Act is an additiona-l remedy to the 1993

Act, together they would constitute one remedy. Therefore,

the doctine of election would not apply. It was held as

follows:-

"ln the tight of the aboue disazssion, we nou) examine the
doctine of election. There are three elements of election, namely,
existence of two or more remedies; inconsistencies betu)een such
remedies and a choice of one of them. If ang one of the three
elements is not there, the doctri.ne u.,ill not applg. According to
American Jurispntdence, 2d VoL 25, page 652, if in truth there is
onlg one remedg, then the doctine of election does not applg. In
the present case, as stated oboue, the NPA Act b an additional
remedy to the Debts Recouery Tribunal Act. Together theg
constitute one remedy and, therefore, tle doctine of election does
not applA. Euen according to Snell's Equity (Thirty-ftrst Ddition,
poge 119), the doctine of election of remedies is applicable onlg



35

when there are tu)o or more co-eistent remedies auailable to the
litigants at the time of election which are repugnant and
inconsistent. In any euent, there is no repugnancA nor
inconsistenr:g behDeen the two remedies, therefore, the doctine of
eleclion has no application".

55. This issue was also examined by the Supreme Court in

MATHEW V,{RGHESE Vs. M. AMRITHA KUMAR4,

wherea-fter it w'as answered that simultaneous proceedings

under the two enactments can go on. It was held as follows:

"45. A ctose reading of Section 37 shotus that the prouistons
of the SARFAESI Act or the Rules framed thereunder tui be in
addition to the proutstons of the RDDB Act. Section 35 of the
SARFAESI Act states tllat the prouisions of the SARFAESI Act wiL[
haue ouerriding effect notraitLLstanding angthing inconsistent
contained in ang other latu for the time being in force. Therefore,
reoding Secficrns 35 and 37 togetler, it u.till haue to be Lrcld that in
the euent of ang of tL'Le prouisions of tlrc RDDB Act not being
inconsistent uttth the prouistons of the SARFAESI AcT, the application
of both the Acts, namelg ,he SARFAESI Act ond the RDDB Act,
uould be complimentary to each other. In this context, reliance can
be placed upon the decision of Transcore V. Union of India [(2008) 1

SCC 125 : (2008) 1 SCC (Ciu) 1161. In para 64 it is stated as under
afier referring to Section 37 of the SARFAESI Act: (SCC p.162)

64. ... According to Ameican Jurisprudence, 2d, Vol.25, p.652,
if in truth there is onlg one remedg, tlrcn the doctine of election does
not applg. In the present case, as stoted aboue, the NPA Act is an
additional remedg to the Debts Recouery Tibunal Act. Together
theA constitute one remedg and, therefore, the doctrlne of election
does not apply. Euen according to Snell's Pinciples of Equitg (31*
Edn., p.119), the doctine of election of remedies is applicable onlg
when tltere are tu)o or more co-eistent remedtes auailable to the
litigants at the time of election tuhich are repugnant and
inconsistent. In anA euent, there is no repugnoncA nor inconsistencg
betueen the tuo remedies, therefore, the doctine of election has no
application.

46. A reading of Section 37 discloses that the application of the
SARFAESI Act tuill be tn addition to and not in derogation of the

4 (2014) 5 SCC 610



36

56. Again in MD. FROZEN FOODS EXPORTS PRJVATE

after ana-lyzing the decisions in Transcore (3 supraf and

Mathew Varghese (4 supra) uis-a-uis Sections 35 and 37 of

the SARFAESI Act concluded that the issue is no more res-

integra. The aforesaid two acts i.e., the SARFAESI Act and

the 1993 Act are complimentary to each other and it is not a

case of election of remedy.

57. A Division Bench of the then High Court of Andhra

Pradesh in M/S. SWETHA EXPORTS VS. BANK OF INDIA6

also dwelled on this issue and held as follows:

"29. It is not as i.[ the bonk/ financiol institution is precluded
from instituting proceedings either under the SARFAESI Act or the

5 l2OL7l 16 SCC 741
6 I2Ol7l SCC Online Hyderabad 326

prouisions of the RDDB AcL In other uLords, it wilt not in any wag
nullify or annul or impair the effect of the prouisions of the RDDB
Act. We are atso fortified bg our aboue stotement of law as the
lrcading of the said section also makes the position clear that
application of other lanas are not baned. The effect of Section 37
would, therefore, be that in addition to the prouisions contained
under the SARFAESI Ac| in respect of proceedings initiated under
the said Act, it wtlt be in order for a partg to fall back upon the
prouisions of the other Acts menttoned in Section 37, namelg, the
Companies Act, 1 956, the Securities Contracts (Regulation) Act,
1956, the Securities and Exchange Board of India Act, 1992, the
Recouery of Debts Due to Bctnks and Financial Institutions Act,
1993, or ang other lau for the time being in force".

LIMITED Vs. HERO FINCORP LIMITEDS, Supreme Court
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RDDB Act merelg because theg had inuoked the prouisions of the

other enactment2arlier' TLtere are three elements to the doctine of
election, namelg, existence of tuo or more remedies; {nconsistencies
betrL-teen su.ch remedies; and- a choice of one of them' If any one of
the tltree elements does not eist, the doctrine wtll not applA The

doctine of election of remedies is oppltcable onlg tuhen there are

ttuo or more co-existent remedies, ctuaiLable to the litigants at the

time of elec:tion, tuLticlt are repugnant and inconsistent' As tlrcre is
neithir repugnancA nor inconsistencg betlueen the tuo remedies

under the SiRFAiSt Act ond the RDDB Act, the doctine of election

llrrs no application. (Transcorel; Snetls Pinciples of Equitg (31"'

Ddn., p.11St).

3O. The RDDB and the SARFAES/ Acts do not prouide
parallel remedies. ?he SARFAESI Act is treated as an addittonal
-remedy 

(Section 37) r.r-thich is not inconsistent with the RDDB Act'

Togetier th.eA constitute one remedy and, therefore, the doctnne of
elJction doei not apptg. (Transcorel )' As the remedg under the

SARFAESI Act, in- iieuL of Section 37 thereof, is an odditional
remedg, it ts open to ttTe bank/ fnancial institution to simultaneouslg
take ricourse-to both the prouisions of the RDDB and the SARFAES/

Act, and it is not obligatory for them to elect either one or the tLUo

remedies. Furtler, Siction 13 (10) of the SARFAESI Acl enables the

secared. creditor, in cases tthere the dues are not fullg satisfied with
tlte sale proceeds of the secured asset, to file an application to the

Debts Ricouery TriLunal in the form and manner prescibed' It is
euident therefire that tl'Le secured creditor can inuoke either of the

tu.to enactm"eits i.e., the SARFAES/ Act or the RDDB Act or both" '

58. As a matter of fact, the question before the Court was

whether a secured creditor would be disabled from

continuing to take action under the SARFAESI Act merely

because it h.ld later on filed an application under Section 19

(1) ofthe 1993 Act for recovery ofits dues' As noticed above,

the question was answered in the negative by the High Court

by holding that nothing prevents a bank or a financial

institution from continuing with the proceedings initiated by
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it earlier under the SARFAESI Act even if it has subsequently

invoked the jurisdiction of the Debts Recovery Tribunal

under Section 19 (1) of the 1993 Act' Such a contention of

bar of jurisdiction under the SARFAESI Act merely because

the secured creditor has instituted proceedings under the

lgg3 Act after having initiated proceedings under the

SARFAESI Act earlier does not merit acceptance'

59. Therefore, from the above it is crystal clear that the

contention urged by learned counsel for the petitioner is

without any substance' In so far the two decisions are

concerned in Maharastra Tubes Limited (1 supra)' the

question was in a case where an industrial concern makes

any default in repayment of any loan or advance or otherwise

fails to meet its obligations with the said financia-l

corporation under any agreement' can the latter take

recourse to Sections 29 and' 31 of the Financial Corporations

Act, 1951 notwithstanding the bar of Section 22 of the Sick

Industrial Companies (Speciai Provisions) Act' 1985? As

' seen from the question framed' the issue in Maharastra
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Tubes Limited (L supra) was completely different from the

one which we are dealing with in the present proceeding. In

that case it was heid that both the enactments u,ere subject

statutes dealing with different situations. Therefore. in the

case of sick industrial undertakings provisions of the 1985

Act would ordinarily prevail and govern.

59.1. Likeu.ise, in RANVIR DEWAN (2 supra) provisions

of Hindu Succession Act, 1956 were in issue. The dispute

was essentially between mother, son and daughter relating

to a residential house in Delhi.

60. We are afraid neither of the above two decisions can be

made applicable to the facts of the present case.

61. However, in S. VANITHA VS. DEPUTY

COMMISSIONERT Supreme Court observed that principles

of statutory interpretation dictate that in the event of two

special acts containing non-obstante clauses, ordinarily the

later law will prevail. However, in the event of a conflict

7 l2O2Ol SCC Online SC 1023



40

between two special acts the dominant purpose of both the

statutes would have to be analyzed to ascertain which one

should prevail over the other' Primary effort of the

interpreter must be to harmonize, not excise'

62. Insofar the 7gg3 Act and the SARFAESI Act are

concerned, there is no doubt that both a-re special

enactments. However, as has been held by the Supreme

Court, both the enactments are complimentary to each

other. There is no question of any conflict between the two'

Together they provide one remedy to the secured creditor' It

is immaterial as to which remedy the secured creditor opts

first. Both can proceed simultaneously or either of the

remedies can proceed after the other enactment is invoked'

63. In the light of the above discussion' issue No'3 is

answered against the Petitioner'

64. This brings us to the fourth issue i'e',

ISSUE NO.4:-
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Is there any suppression of materia'l facts by the

petitioner? And ii so, whether the same would disentitle the

petitioner to any relief from the Writ Court?

65. We have alread'y noted that there is serious

suppression of material facts by the petitioner' Petitioner

has not mentioned about filing of S'A'No'275 of 2Ol8 as well

as I.A.Nos.3968 of 2018,6263 of 2018 atd 427 of 2019 in

the said securitization application' Petitioner has also not

mentioned about the conditional stay orders passed by the

Tribunal in the said I.As on 24.08'2018, 28'72'2018 and

o|.o2,201'gaswellasthefactthatithasnotcomplied'*,ith

the conditions imposed by the Tribunal in those orders'

Further, petitioner has not mentioned about filing of

W.P.Nos.22775 of 2018, gl2o8 of 2018, 39508 of 2018 and

13873 of 2Ol9 which were a1l dismissed by this Court'

66. Relief under Article 226 is discretionary' It is therefore

fundamental that a litigant approaching the Court under

Article 226 of the Constitution of India should come with

V"t"rt hands and disclose al1 material facts' Non disclosure

I
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orsuppressionofmaterialfactswoulddisentitlealitigant

from any relief by the court. In HARI NARAIN Vs' BADRI

DAS8, Supreme Court emphasized that in making material

statements care must be taken not to make any statements

which are in-accurate, untrue or misleading'

67. Supreme Court in PRESTIGE LIGHTS LIMITED Vs'

STATE BANK OF INDIAe, held that a prerogative writ

remedy is not available as a matter of course. In exercising

its extra-ordinary powers, a writ Court would need to bear in

mind the conduct of the party invoking such jurisdiction' If

the applicant does not disclose full facts or suppresses

material facts or is otherwise guilt of misleading the Court,

the Court may dismiss the action without adjudicating the

m atter.

68. In K.D.SHARMA Vs. STEEL AUTHORITY OF INDIA

LIMITEDIo, Supreme Court l"ield as follows:

8 (1963) AIR SC 1558
e l2oo7l 8 scc 449
ro 12oo8) 12 SCC 481
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"34. The juisdiction of the Supreme Court under Article 32
and of the High Court under Article 226 of the Constitution is
ertraordinary, equitable and discretionary. prerogatiue utits
mentioned therein are issued for doing substantiat justice. If is,
therefore, oJ utmost necessitg that the petitioner approaching theuit court nTust come u.tith clean hands, put forutard a the facts
before the court uithout concealing or suppressing angthing and
seek an appropiate relief. If there is no candid. diiclosire of
releuant antl moterial facts or the petttioner is guilty of misleading
the court, hi.s petition mag be dismissed at tle threshold. utitloit
consideing l:he meits of the claim.

- 35.The underlgtng object has been succincitA stated bg
Scniton, L.J., in the leading case of R.u.Kensington Income Ta-x
Commrs.-[1917] I K.8.486 : 86 LJKB 257 : j 16 LT 156 (CA) in the
following u.tords : (KB p.51a)

"...it has b<zen for manA gears tle rule oJ'the court, and one tuLrich
it is of the greatest tmportance to maintain, that when an applicant
comes to tht? court to obtain reltef on an ex parte statement he
should make, a full and fair disclosure of all the mateial facts__it
sags facts, not lanu. He must not mbstate the laut if he can hetp it_-
the court ls supposed to knou the lau.t. But it knous nothing about
the facts, and the applicant must state fullg and fairtg the faits; and_
the penaltg by uLhich the court enforces that obligaiion is tha.t if it
finds out that the facts haue not been fullg and fair@ stated_ to it, the
court tuill set aside ang action uhich it has taken on the faith of the
imperfect statement.'

36. A prerogatiue remedg is not a matter of course. While
exercising extraordinary pou)er o uit court u_tould. certainly bear in
mind tlte conduct of the partA u.tho inuokes the jurisd.iction of the
court. If the applicant mokes a faLse statement or supp,"esses
materia.l fact or attempts to misLead tle court, the court mag 

-d.ismiss

the action on that ground alone and. mag refuse to enter into the
meits of the case bg stoting, "We uLill not li.sten to gour appltcation
because of uhat gou haue done." The ntle has been euolued. in the
larger public interest to deter unscrupulous titigants from abusing
the process oJ'court bg deceiuing it.

37. In KLznsington lrtcome Tox Commrs.
Reading, C.J. obserued : (KB pp.491-96)

(supra), Viscount

"...Where an ex parte application has been made to thts Court for a
rule nisi or other process, if the Court comes to the concluston tlTat
the affi.dauit in support of the apptication utas not candtd and_ did,
not fairlA state the facts, but stated them in such a LUOA as to
mislead the Court as to the true facts, the Court ought, for its oLun
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protectton and to preuent an abuse of its process, to refuse to
'proceed. 

ang further with the examination of the meits. ?his is a
^potter 

inheTent in the Court, but one tuhich should onlg be used in
cases which bing conuiction to the mind of the Court that it has
been d.eceiued. Before coming to this conclusion a careful
examination will be made of the facts as theg are ond as theA haue

been stated in the appticant's affidauit, and euerything rttill be heard
that can be urged {i in\u"n"" the uiew of the Court uthen it reads

the a\rtdauit ind- knows the true facts. But if the result of this
exai{nation and heaing is to leaue no doubt that the Court has
been deceiued, then it will refuse to hear angthing further from the

opplicant in a proceeding ttthich has onlg been' set in motion bg

means of a misleading affidauit"

38. TLe aboue principles haue been accepted in our legal sgstem

also. As per settlid lau.t, the partA uLlo inuokes the extraordinary
juisdiction of thi.s Courl under Article 32 or of a Htgh Court under

"Articte 226 ;f the Con-stitution is supposed to be truthfu| frank and

open. He must disclose aLl material facts ttLitltout ang reseruation

iuen tf theA are agoinst him. He cannot be allouted to ptay "hide
ond sLek" or to "pick and choose" the fdcts he likes to disclose and
to suppress (keep back) or not to disclose (conceal) other facts' The

uery' basis of tie rttit juisdiction rests in disclosure of true and

coiplere (coiect) facts. If mateiat facts are suppressed or distorted,
the uery functioning of tttrit courts and exercise tttould become

impossibli. The petitioner must disclose all the facts hauing a

biaing on the relief sought without ang qualification' This is
because "the courT knouts law but not facts".

39. If tlte pimary object as hightighted in Kensington Income

Tax Commrs. lsupra) is kept in mind, an applicant utho does not

come with candid lacts and ""lean breast" connot L'told a uit of the

court with " soiled hands". Suppression or concealment of mateial

facts ts not an aduocacg. It is 9' -jugglery, manipulation,
'manoeuuing or misrepreseitation, tt;hich has no place in equitable

and prerogitiue jurisiiction. If the appticant does not disctose all
tLte mateial lack latrtg and trutg but states them in o dtstorted

monner and'misleads the court, the court has inherent potuer in
order to protect itself and to preuent an abuse of its process to
d.ischarge the ntle nisi and refuse to proceed further tttith the

examinition of the case on meils. If the court does not reject the

petition on that ground, tlrc court uoutd be failing in its dutg' In
'fact, 

sucLt on opfli"ant requires to be dealt uith for contempt of court

for abusing the process of tlre courl".
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69. This aspect was also discussed in RAMJAS

FOUNDATION Vs. UNION OF INDIAl1, u'hereafter Supreme

Court held that if a litigant does not come to the Court u'ith

ciean hands, he is not entitled to be heard. It w-as held as

fo11ou's:

I(ARAMVEER KAKASAHEB WAGH EDUCATTON SOCIETY12

has clarified that it is not for a litigant to decide what fact is

material for adjudicating a case and what is not materia,l. It

is the obligation of a litigant to disciose all the facts of a case

and leave the decision making to the Court.

) 6\-.,1

1t (2O1Ol 14 SCC 38
12 (2013) 1 1 SCC 53l.

"The principle that a person tuho does not come to the court
tuith clean hands is not entitled to be heard on the merits of his
grieuance and, tn ang case, such person is not entitled to ang relief
is applicable not onlA to the petitions filed under Articles 32, 226
and 136 of th.e Constitution but also to the cases instituted in others
courts ond judicial forums. The object underlying the principle is that
euery court is not only entitled but ts duty bound to protect itsetf
from unscrupulous litigants who do not haue any respect for trutlh
and uho tryto pollute the stream of justice bA resorting to falsehood.
or by making.t misstotement or bg suppressing facts u.thich haue a
bearing on adjudication of the issue(s) aising in the case".

70. Supreme Court in BHASI{AR LAXMAN JADHAV VS.



46

.7 ') Having answered. the issues as framed, we wouldlikc--'--
jz'.

to place on record our dis-pleasure in the manner in which

13 MANU/ SC / 11991202r

71. Finally, in K. JAYARAM Vs' BANGALORE

DEVELOPMENT AUTHORITYIS, Supreme Court has held as

follows:

"12. It is ruell-settled that the juisdiction exercised bg the High

Court under Article 226 of the Constitution of India ts extraordinary '
equitable and. discretionary and it is impe.ratiue that the petitioner
a)proaching the llit coui must come utith clean hands and put
jir*"ra a "facts 

before ttte Court tuithout concealing or suppressing
"angthtng.Atittgant-isboundtostateollfactstlthicharereleuantto
th; Utig;tion. Ii he uLitttltotds some uital or releuant mateial in order

to gaii aduantage ouer the other side then he tttould be guiltg of
pliying Sraud itn the court as uell as Luith the opposite parties

which cannot be countenonced" '

"17. In the instant co"se, stnce the appettants haue not disclosed

the ftt.tng of the suit and its dismiss al ond also the dbmtssal of the

appeat igitnst the judgment of the ciuit court, the appellants haue to

bi ,or-"utt"d on tie glround of suppression of mateial facts' Th'ey

haue not come to thi court with clean hands and they haue also

abused. the process of tau- Therefore, they are-. not entitled for the

extraordinary, equitable and discrelionary reueJ '

72. Thus, it is evident that there is blatant suppression of

material facts by the petitioner for which he is not entitled to

arry relief from the Court though we have adjudicated the

issues raised by it. Accordingly, this question is also

answered against the Petitioner.
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petitioner has filed one writ petition after the other

notwithstanding the fact that earlier lvrit petitions were

dismissed and that he has availed the statutory remedy

under Section 17 of the SARFAESI Act. That apart, the way

the petitioner is filing one writ petition after the other raising

new grounds in each writ petition,  S if by installments,

cannot be appreciated. This is nothing but an attempt to

multiply proceedings and create a web around the secured

creditor so that it becomes difficult to extricate there from

and recover the outstanding dues. In K.JAYARAM (13

supra) Supreme Court also held as follows:

"16. It is necessary for us to state here that in order
to check multipticity of proceedings pertaining to the sctme subject-
matter and more importantlA to stop the menace of soliciting
inconsistent orders through different judicial forums bg suppressing
mateial facts either by remaining silent or by maktng rntsleading
statements in the pleadings in order to escape the liabiltty of making
a false statement, LUe are of the uietu that the parties haue to
disclose the details of all legaL proceedings and litigations either
past or present conceming anA part of the subject-motter of dispute
tultich is tuithin their knotuledge. In case, according to the parties to
the dispute, no legal proceedings or court littgations u,,as or is
pending, the11 haue to mandatortly state so in their pleadings in
order to resolue the dispute bettueen the parties in accordance with
lauL".

74. Thus on a thorough consideration of all aspects of the

1

( matter, we a-re of the unhesitant view that all the three writ



petitions are devoid of merit; rather iiling of the writ petitions

is a part of a well orchestrated pian hatched by the petitioner

to obfuscate the entire matter relating to recovery of

outstanding dues and thereby prevent the secured creditor

from reaLizrng the outstanding dues by protracting the

litigation.

75. Consequently, all the writ petitions are dismissed'

However, having regard to what we have observed above,

cost of Rs.50,O0O/- is imposed on the petitioner to be

deposited to the Telangana State Legal Services Authority,

Hyderabad within 30 days from today.
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