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Transfer of Property Act, 1882,   Section 58(c)  – Mortgage or conditional sale  –
Court has upheld the right of redemption – The argument raised by the transferor
was that the property transferred was intended to be mortgage under a deed of
conditional sale –  The transferees contended that the deed was absolute sale
and that the conveyance was subject to a condition of repurchase – It was, inter
alia, held that a transaction shall not be deemed to be a mortgage unless the
condition referred to in the clause is embodied in the document which affects or
purports to affect the sale – Held that the mortgage by conditional sale
postulates the creation by the transfer of a relation of mortgagor and
mortgagee, the price being charged on the property conveyed.

Held,

“7. …………….. The question whether by the incorporation of such a condition a transaction
ostensibly of sale may be regarded as a mortgage is one of intention of the parties to be
gathered from the language of the deed interpreted in the light of the surrounding
circumstances. The circumstance that the condition is incorporated in the sale deed must
undoubtedly be taken into account, but the value to be attached thereto must vary with the
degree of formality attending upon the transaction. The definition of a mortgage by
conditional sale postulates the creation by the transfer of a relation of mortgagor and
mortgagee, the price being charged on the property conveyed. In a sale coupled with an
agreement to reconvey there is no relation of debtor and creditor nor is the price charged
upon the property conveyed, but the sale is subject to an obligation to retransfer the
property within the period specified. What distinguishes the two transactions is the
relationship of debtor and creditor and the transfer being a security for the debt. The form
in which the deed is clothed is not decisive. The definition of a mortgage by conditional sale
itself contemplates an ostensible sale of the property.

…………………… The question in each case is one of determination of the real character of
the transaction to be ascertained from the provisions of the deed viewed in the light of
surrounding circumstances. If the words are plain and unambiguous they must in the light
of the evidence of surrounding circumstances be given their true legal effect.

It there is ambiguity in the language employed, the intention may be ascertained from the
contents of the deed with such extrinsic evidence as may by law be permitted to be
adduced to show in what manner the language of the deed was related to existing facts.
Oral evidence of intention is not admissible in interpreting the covenants of the deed but
evidence to explain or even to contradict the recitals as distinguished from the terms of the
documents may of course be given. Evidence of contemporaneous conduct is always
admissible as a surrounding circumstance; but evidence as to subsequent conduct of the
parties is inadmissible.

       xx                                             xx                                                     xx13. Counsel for
the transferees sought to rely upon the evidence of subsequent conduct of the transferors
as indicative of the character of the transaction as a sale, but as already observed, that
evidence is inadmissible.”
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