PLRonline PRINT

P L R PLRonline

2007 PLRonline 0102
Ram Prakash Gupta v. Rajiv Kumar Gupta

SUPREME COURT OF INDIA
TARUN CHATTERJEE , P. SATHASIVAM, JJ.
Ram Prakash Gupta v. Rajiv Kumar Gupta
Civil Appeal No.4626 of 2007,SLP (C) No.8781 of 2006
03.10.2007

CPC, 1908, 0.7, R.11(d) - Plaint - Bar of limitation - Rejection of plaint - Suit
for declaration and possession - Application filed after 15 years of filing of suit -
Written statement filed, framing of issues including on limitation, evidence led,
plaintiff cross-examined - Before conclusion of the trial, the application under
Order VI, Rule 11 was filed for rejection of the plaint - There was not even a
suggestion to the plaintiff/appellant to the effect that the suit filed by him is
barred by limitation - Trial Court and High Court has committed an error in
rejecting the same at the belated stage that too without adverting to all the
materials which are available in the plaint - Suit restored . [Paras 19, 20]

CPC, 1908, 0.7, R.11(d) - Disclosure - The trial Court must remember that if on
a meaningful and not formal reading of the plaint it is manifestly vexatious and
meritless in the sense of not disclosing a clear right to sue, it should exercise the
power under Order Vil, Rule 11 of the Code taking care to see that the ground
mentioned therein is fulfilled. If clever drafting has created the illusion of a
cause of action, it has to be nipped in the bud at the first hearing by examining
the party searchingly under Order X of the Code. [Para 13]

CPC, 1908, 0.7, R.11(d) - Limitation - If the plaint does not contain necessary
averments relating to limitation, the same is liable to be rejected - For the said
purpose, it is the duty of the person who files such an application to satisfy the
Court that the plaint does not disclose how the same is in time - In order to
answer the said question, it is incumbent on the part of the Court to verify the
entire plaint- before passing an order in an application filed for rejection of the
plaint under Order VIil, Rule 11(d), it is but proper to verify the entire plaint
averments.

Held, Order VII, Rule 12 mandates where a plaint is rejected, the Court has to record the
order to that effect with the reasons for such order. Inasmuch as the learned trial Judge
rejected the plaint only on the ground of limitation, it is useful to refer the averments
relating to the same. Learned Counsel appearing for the appellant, by taking us through the
entire plaint, submitted that inasmuch as sufficient materials are available in the plaint, it is
proper on the part of the trial Court to decide the suit on merits and not justified in rejecting
the plaint that too after the evidence of the plaintiff.

Held, further, the abovementioned materials clearly show that the decree passed in Suit
No.183 of 1974 came to the knowledge of the plaintiff in the year 1986, when Suit No.424
of 1989 titled Assema Architect v. Ram Prakash was filed in which a copy of the earlier
decree was placed on record and thereafter he took steps at the earliest and filed the suit
for declaration and in alternative for possession. It is not in dispute that as per Article 59 of
the Limitation Act, 1963, a suit ought to have been filed within a period of three years from
the date of the knowledge. The knowledge mentioned in the plaint cannot be termed as
inadequate and incomplete as observed by the High Court. While deciding the application
under Order VII, Rule 11, few lines or passage should not be read in isolation and the
pleadings have to be read as a whole to ascertain its true import. We are of the view that
both the trial Court as well as the High Court failed to advert to the relevant averments as
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stated in the plaint.
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JUDGMENT
P. SATHASIVAM, }. :- Leave granted.

2. This appeal is directed against the judgment dated 27.4.2006 passed by the High
Court of Delhi in Regular First Appeal No.188 of 2006 whereby the High Court dismissed the
appeal filed by the appellant herein. The respondents are the sons of the appellant’s elder
brother who died in the year 1986.

3. The brief facts are as under :

In the year 1957, since the appellant was a handicapped person, the father of the
appellant purchased a piece of land in the name of and for the benefit of the appellant
herein, who was minor at that time by way of registered sale deed dated 02.09.1957. The
father of the appellant died in the year 1965 and at the time of his death, the plot
underneath the house in question was lying vacant. The appellant was actively engaged in
the business, therefore, in the year 1966 he raised a full fledged 3 storey house on the said
plot with his funds. Moreover, a loan of Rs.30,000/- was also taken from the Life Insurance
Corporation by the appellant for construction of the house and later on it was repaid. After
constructing the house, the first floor of the building was let out to one Aseema Architect by
the appellant in the year 1969. The appellant and his family and the respondents’ father
and his family were living together in House No0.107, Chawri Bazar, Delhi. Since relations
between the brothers were cordial, on request of the respondents’ father, the appellant
allowed him to use the second floor of the house as a licensee. In the year 1974,
respondents’ father played a fraud and filed two suits in the name of his sons - respondents
herein, bearing Suit N0.183 of 1974 and 133 of 1974 for declaration and possession of the
ground/first floor. There is no dispute of ownership of the appellant as far as the second and
third floors of the house are concerned. In September 1986, after the death of their father,
the respondents claimed the possession of the first floor of the building on the basis that
they had obtained some decree from the Court, the particulars of which were not disclosed.
In spite of best efforts, the appellant could not obtain the details of the case, therefore, no
action could be taken. Aseema Architect, who was paying rent to the appellant, stopped
payment of rent and in the year 1989, filed interpleader suit No.424 of 1989 alleging
therein that there is a bona fide dispute about the person(s) to whom the rent is payable. In
that suit, the details of the decree obtained fraudently in the year 1976 was disclosed. On
7.2.1990, the appellant herein filed Suit No.378 of 1993 before the Additional Dist. Judge,
Delhi praying for the following reliefs :

a ec ajntiff a an here/% as absolute, a exclusive _o r .No.8

% dgf géh i Iéjﬁffg/éﬁ%grﬁu andecre 5 Jatecpg 2. fgyg n Suym\?o.l%g/ﬁvand

b) Grar}ft ﬂecree fi rdtgo/?sessmn of 2nd floor of H.No.8, Nizamuddin Basti, New Delhi in
favour the appella eréin.

Written statement was filed by the respondents herein in which the respondents had
taken the plea that the appellant appeared in the suits and as such he had full knowledge
of the case. The following issues were framed by the trial Court :

(1) Whether the suit is barred by limitation ?

(2) Whether Plai t{ﬁf is entitled f r a decre? geclaration that the plaintiff is absolute and
exclusive owner o suit proper y In questio

(3) Whether plaintiff is entitled for a decree of declaration declaring the decree dated
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5.2.1976 in Suit No.183/74 as null and void ?
(4) Whether the plaintiff is entitled for a decree of possession as prayed for ?

Evidence by way of affidavit of the plaintiff (appellant herein) was filed on which cross
examination of the appellant was closed. In the cross-examination, no question on
limitation was asked by the respondents. It is at this stage, the respondent moved an
application under Order 7, Rule 11(d), C.P.C. for rejection of the plaint on the ground of suit
being barred by law of limitation. Reply to the said application was filed. The trial Court
dismissed the suit of the appellant herein merely on the basis of the limitation holding that
since pdartial rejection of the plaint is not permitted in law, the entire plaint has to be
rejected.

4. Aggrieved by the order of the trial Court, the appellant preferred an appeal before the
High Court of Delhi. The High Court dismissed the appeal recording that since there cannot
be a partial rejection of suit, hence the entire suit has to be dismissed. Being aggrieved by
the said order, the present appeal has been filed by the appellant before this Court.

5. We have heard Mr. Vinay Garg, learned counsel appearing for the appellant and Ms.
Shalini Kapoor, learned counsel appearing for the respondents.

6. Learned counsel appearing for the appellant submitted that the approach of the High
Court is against the settled principle of law that when there are numerous cause of action
joined in one claim, it is not permissible to the Court to reject the claim under Order VII,
Rule 11, C.P.C. if it is possible to give a decree for some of the cause of action. He also
submitted that the trial Court entertained the application of the respondents herein under
Order VII, Rule 11(d), C.P.C. filed after 15 years of institution of the suit that too after filing
of written statement, framing of issues, cross-examination of the plaintiff-appellant herein
and resultantly permitted the respondents to circumvent the case to avoid decision on the
specific issue of limitation, framed as one of the issues by the Court, on the basis of
evidence produced on record. He further submitted that the application has been allowed
by reading one para in isolation and ignoring other relevant paras of the plaint which
specifically deal with the date of knowledge of the fraudulent decree obtained by the
respondent on the basis of which ownership rights in the property were claimed. Learned
counsel submitted that the point of limitation being a mixed question of law and fact should
have been decided after appreciation of evidence already on record and not summarily
under Order VII, Rule 11, CPC.

7. On the other hand, learned counsel appearing for the respondents submitted that
inasmuch as the trial Court and the High Court, on proper verification of the plaint
averments and finding that there is no material for delay in filing the suit, rightly rejected
the plaint and allowed the application prayed for dismissal of the above appeal.

8. We have perused the relevant materials and considered the rival contentions.

9. The only question to be considered in this appeal is whether the
defendants/respondents herein made out a case for rejection of the plaint under Order VII,
Rule 11(d) of the C.P.C..

10. As per Order VII, Rule 11, the plaint is liable to be rejected in the following cases :

“(a) where it does not disclose a cause of action;
clhibers ihg tRLsllamed jasnderalued, ang the pIaintl, Qneheing required by the
. (c) where the relief, clai is properly valued but the plaint is written upon paper
ipseiEnlly siaripéa | i She pBIRRF o Bl Tealied By ing LaUE o ERtRR AL

(d) where the suit appears from the statement in the plaint to be barred by any law;

(e) where it is not filed in duplicate;

(f) where the plaintiff fails to comply with the provisions of rule 9;”

11. In Saleem Bhai and Ors. v. State of Maharashtra and Ors., (2003)1 SCC 557 it was

held with reference to Order VII, Rule 11 of the Code that the relevant facts which need to
be looked into for deciding an application thereunder are the averments in the plaint. The

trial court can exercise the power at any stage of the suit - before registering the plaint or
after issuing summons to the defendant at any time before the conclusion of the trial. For
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the purposes of deciding an application under Clauses (a) and (d) of Order VII, Rule 11 of
the Code, the averments in the plaint are the germane : the pleas taken by the defendant
in the written statement would be wholly irrelevant at that stage.

12. In I.T.C. Ltd. v. Debts Recovery Appellate Tribunal and Ors., (1998)2 SCC 70, it was
held that the basic question to be decided while dealing with an application filed under
Order VII, Rule 11 of the Code is whether a real cause of action has been set out in the
pIainft (k)]r sorr&ething purely illusory has been stated with a view to get out of Order VII, Rule
11 of the Code.

13. The trial Court must remember that if on a meaningful and not formal reading of the
plaint it is manifestly vexatious and meritless in the sense of not disclosing a clear right to
sue, it should exercise the power under Order VII, Rule 11 of the Code taking care to see
that the ground mentioned therein is fulfilled. If clever drafting has created the illusion of a
cause of action, it has to be nipped in the bud at the first hearing by examining the party
searchingly under Order X of the Code. (See T. Arivandandam v. T.V. Satyapal and Anr.,
(1977)4 SCC 467).

14. It is trite law that not any particular plea has to be considered, and the whole plaint
has to be read. As was observed by this Court in Roop Lal Sathi v. Nachhattar Singh Gill,
(1982)3 SCC 487 only a part of the plaint cannot be rejected and if no cause of action is
disclosed, the plaint as a whole must be rejected.

15. In Raptakos Brett & Co. Ltd. v. Ganesh Property, (1998)7 SCC 184, it was observed
that the averments in the plaint as a whole have to be seen to find out whether clause (d)
of Rule 11 of Order VIl was applicable.

16. In Sopan Sukhdeo Sable and Ors. v. Assistant Charity Commissioner and Ors.,
(2004)3 SCC 137 : [2004(5) ALL MR 360 (S.C.)], this Court held thus :

7 There ec% ‘})trpoe anﬁ/ com artmentFl/zatlon %lssecﬁ/on se atlo aLpd /qverSI sruoI%‘
coun‘?elgf’ ?e carqi faflroz a lgn accor ﬁ [ read
X ol 49 S2cettin IS 7##7? gext B b fﬁg i gL eﬁc%”a?ﬁ

5 on or u rac ion OO ¥ O g O erC On'%?nra /c ge’nssea
/nten Ion 0 t% ern (f’ o e eggm r/m /’?g 5 grn;: th%? a no e Of | ILC
ol %arolg Ss ou a(%p(%ed to ?e ']Z/stlce on ha/r-spl/ t/ng te n/c ,{-1 1es.” p

17. For our purpose, clause (d) is relevant. It makes it clear that if the plaint does not
contain necessary averments relating to limitation, the same is liable to be rejected. For the
said purpose, it is the duty of the person who files such an application to satisfy the Court
that the plaint does not disclose how the same is in time. In order to answer the said
question, it is incumbent on the part of the Court to verify the entire plaint. Order VII, Rule
12 mandates where a plaint is rejected, the Court has to record the order to that effect with
the reasons for such order. Inasmuch as the learned trial Judge rejected the plaint only on
the ground of limitation, it is useful to refer the averments relating to the same. Learned
Counsel appearing for the appellant, by taking us through the entire plaint, submitted that
inasmuch as sufficient materials are available in the plaint, it is proper on the part of the
trial Court to decide the suit on merits and not justified in rejecting the plaint that too after
the evidence of the plaintiff. In the light of the assertion of the counsel for the appellant, we
carefully verified the plaint averments. In paragraph 5, the appellant/plaintiff has
specifically stated that he is a handicapped person from the beginning and it is difficult for
him to move about freely. The following averments in the plaint are relevant to answer the
point determined in this appeal :

i ’thgﬁfs ”%t’ imationpto the plaintift. sajd Raf% Y, K“’”J?v"t‘ﬁ% ﬂv er
UID aﬁp ce some 4 ?.?76 un Cf;ﬁg % ?Fé)f?fl é U ta
BfeS nt aln ] H ,5‘1 e s I decr ehn vci%r O,_I)’} ?#a/ rétex

aymgv e { il oshor efver maé’f Jnied o
é‘) a/n I /‘ﬁ' be, de
? is

(y r ?) 5/ men ree
r(/Je Sal ﬁ' ﬁe (Z'I% mar V.
as SU d é?? gj % Cgr}

?gﬁ ase €ss, nu 3/ w, an is not a
a/,n e same has en procure frau mis-representation
dé‘é)refehf'nf Qveoﬁ’r% ’sfélaaﬁé?eteov oG HEsiRie L e Haseg o Hhe 3Bgve 2319
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18. As observed earlier, before passing an order in an application filed for rejection of the
plaint under Order VII, Rule 11(d), it is but proper to verify the entire plaint averments. The
abovementioned materials clearly show that the decree passed in Suit No.183 of 1974
came to the knowledge of the plaintiff in the year 1986, when Suit No.424 of 1989 titled
Assema Architect v. Ram Prakash was filed in which a copy of the earlier decree was placed
on record and thereafter he took steps at the earliest and filed the suit for declaration and
in alternative for possession. It is not in dispute that as per Article 59 of the Limitation Act,
1963, a suit ought to have been filed within a period of three years from the date of the
knowledge. The knowledge mentioned in the plaint cannot be termed as inadequate and
incomplete as observed by the High Court. While deciding the application under Order VII,
Rule 11, few lines or passage should not be read in isolation and the pleadings have to be

read as a whole to ascertain its true import. We are of the view that both the trial Court as
well as the High Court failed to advert to the relevant averments as stated in the plaint.

19. It is also relevant to mention that after filing of the written statement, framing of the
issues including on limitation, evidence was led, plaintiff was cross-examined, thereafter
before conclusion of the trial, the application under Order VII, Rule 11 was filed for rejection
of the plaint. It is also pertinent to mention that there was not even a suggestion to the
plaintiff/appellant to the effect that the suit filed by him is barred by limitation.

20. On going through the entire plaint averments, we are of the view that the trial Court
has committed an error in rejecting the same at the belated stage that too without
adverting to all the materials which are available in the plaint. The High Court has also
committed the same error in affirming the order of the trial Court.

21. In the light of our above discussion, we set aside the order of the trial Court dated
20.2.2006 passed by the Civil Judge, Delhi in Suit No.318/2003 and the judgment dated
27.4.2006 passed by the High Court of Delhi in R.F.A. N0.188 of 2006. In the result, the civil
appeal is allowed and the Civil Judge is directed to restore the suit to its original file and
dispose of the same on merits preferably within a period of six months from the date of
receipt of the copy of this judgment. It is made clear that except on the question of
limitation, we have not gone into the merits of the claim made by both parties. No costs.

Appeal allowed
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