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Specific Relief Act Section 28(1) – Whether failure of the decree-holder in a suit
for specific performance to make the requisite deposit within the specified time,
will permit the decree-holder to execute the decree in the absence of extension
of time? – In absence of the said time being extended, the decree-holder could
execute the decree only by making the payment of the decretal amount to the
judgment-debtor or making the deposit in the court in terms of the said decree.
In the present case, neither the said deposit was made within the stipulated time
nor extension of time was sought or granted and also no explanation has been
furnished for the delay in the making of the deposit – Contention advanced on
behalf of the decree-holders, respondents herein, that unless the judgment-
debtor seeks rescission of the contract in terms of Section 28 of the Specific
Relief Act, the decree remains executable in spite of expiry of the period for
deposit, with the only obligation on the part of the decree-holders to pay
interest, cannot be accepted –  There is no doubt that the above provision
permits the judgment-debtor to seek rescission of a contract and also permits
extension of time by the court but merely because rescission of contract is not
sought by the judgment-debtor, does not automatically result in extension of
time. [Para 9, 10, 12]

A. Subba Rao, Annam D. N Rao, Annam Venkatesh, Rahul Mishra, Sudipto Sircar, Abhinav
Goyal and Kushank Sindhu, Advocates, for the Appellant; S. Guru Krishna Kumar, Senior
Advocate (Vinodh Kanna B., Advocate) for the Respondents.

Order

1. Leave granted. These appeals have been preferred against the judgment and order in
K.S Venkata Raman v. Prem Jeevan  2014 SCC OnLine AP 1306 passed by the High Court of
Judicature at Hyderabad on 1-9-2014. The short question that arises for consideration in
these appeals is: Whether failure of the decree-holder in a suit for specific performance to
make the requisite deposit within the specified time, will permit the decree-holder to
execute the decree in the absence of extension of time?

2. The facts are not in dispute. A decree for specific performance was granted in favour of
the respondent-plaintiffs on 25-9-2008 as follows:
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“In the result, the suit of the plaintiff is decreed with costs directing Defendant 1 to execute
and register sale deed in favour of the plaintiff in respect of the suit schedule property
within two months from the date of this order after receipt of balance sale consideration of
Rs 10,50,000 (sic with interest) at 6% per annum from 27-9-2002 i.e from the date of
agreement of sale. It is further decreed that in case Defendant 1 refuses to receive the
balance sale consideration with interest the plaintiff is at liberty to deposit the said amount
into the Court and to obtain regular sale deed through Court.”

(emphasis supplied)

3. The respondents claimed to have a cheque on 4-12-2008 for the amount in question but
the same was returned, as not accepted by the judgment-debtor, appellant herein.
Thereafter the decree-holders applied for execution sometime in the year 2010, after
making the deposit of the decretal amount on 7-10-2010.

4. The judgment-debtor filed an application before the executing court objecting to the
execution of the decree as the amount in question was not deposited by the decree-holders
within the stipulated time, rendering the decree unexecutable in the absence of extension
of time.

5. The executing court upheld the objection holding:

“There is no documentary proof to show that he sought enlargement of time for paying the
purchase money under Section 28(1) of the 1963 Act. Without seeking extension of time
the respondent herein filed this EP on 7-10-2010 i.e after a period two years two months. As
per the decision in Suggula Venkata Subrahmanyam v. Desu Venkata Rama Rao 2010 5
ALD 807 the execution petition for obtaining specific performance is not maintainable.”

6. On a revision having been filed by the decree-holders, the High Court reversed the order
of the executing court and held: (Prem Jeevan case, SCC OnLine AP paras 17-19)

“17. The executing court was not clear, both as regards the facts and as to law. On facts, it
did not take into account, the real purport of the decree. The relevant portion has already
been extracted. The stipulation of two months was for the first respondent to execute the
decree. That stipulation, no doubt, is coupled with the right to receive the balance of
consideration. There was nothing on record to indicate that he ever made any effort to
collect or demand the balance of consideration from the petitioner, within that time. The
plea of the petitioner that when he offered the amount, the respondents refused to receive;
remained unrebutted. The first respondent did not file any rejoinder to the counter-
affidavit. As observed in the preceding paragraphs, the executing court did not record any
evidence of the parties. Therefore, the finding recorded by the trial court, in this behalf,
cannot be sustained. When valuable rights accrued to a party, on account of the suit for
specific performance being decreed, they cannot be taken away, on the basis of such an
untenable finding.

18. On the aspect of law, the executing court proceeded as though Section 28 of the Act
gets attracted, though it did not mention in so many words. Firstly, the first respondent
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himself did not invoke that provision. Secondly, the provision gets attracted only where, (a)
the court, which passed the decree, directs the decree-holder to pay the purchaser money
(balance of consideration) within a period, stipulated by it, and (b) the decree-holder failed
to comply with the direction. It is then, and only then, that the court can consider the
feasibility of directing rescission of contract. In the instant case, the time stipulated by the
trial court in its decree was for the first respondent to execute the decree, and not directly
for the petitioner to deposit the amount.

19. There is nothing on record to disclose that the first respondent has ever made any
effort to receive the amount, stipulated in the decree. On the other hand, the plea of the
petitioner that, when he offered to pay the amount, the first respondent did not receive the
same; remained unrebutted. The court must ensure strict compliance with the conditions
stipulated in a provision, which has the effect of nullifying a decree. Even where two views
are possible on the facts of the case, the one, which would sustain the decree, must be
adopted.”

7. We have heard the learned counsel for the parties.

8. Reference to Order 20 Rule 12-A CPC shows that in every decree of specific performance
of a contract, the court has to specify the period within which the payment has to be made.
In the present case, the said period was two months from the date of the decree.

9. In absence of the said time being extended, the decree-holder could execute the decree
only by making the payment of the decretal amount to the judgment-debtor or making the
deposit in the court in terms of the said decree. In the present case, neither the said
deposit was made within the stipulated time nor extension of time was sought or granted
and also no explanation has been furnished for the delay in the making of the deposit. No
doubt, as contended by the learned counsel for the decree-holders, relying on the judgment
of this Court in Ramankutty Guptan v. Avara, AIR 1994 SC 1699, (1994) 2 SCC 642, in an
appropriate case the court which passed the decree could extend the time as envisaged in
the Specific Relief Act, 1963. In the present case no such steps have been taken by the
decree-holders.

10. In the above circumstances, the contention advanced on behalf of the decree-holders,
respondents herein, that unless the judgment-debtor seeks rescission of the contract in
terms of Section 28 of the Specific Relief Act, the decree remains executable in spite of
expiry of the period for deposit, with the only obligation on the part of the decree-holders to
pay interest, cannot be accepted.

11. Section 28 of the Specific Relief Act is as follows:

“28. Rescission in certain circumstances of contracts for the sale or lease of immovable
property, the specific performance of which has been decreed.—(1) Where in any suit a
decree for specific performance of a contract for the sale or lease of immovable property
has been made and the purchaser or lessee does not, within the period allowed by the
decree or such further period as the court may allow, pay the purchase money or other sum
which the court has ordered him to pay, the vendor or lessor may apply in the same suit in
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which the decree is made, to have the contract rescinded and on such application the court
may, by order, rescind the contract either so far as regards the party in default or
altogether, as the justice of the case may require.

(2) Where a contract is rescinded under sub-section (1), the court—

(a) shall direct the purchaser or the lessee, if he has obtained possession of the property
under the contract, to restore such possession to the vendor or lessor, and

(b) may direct payment to the vendor or lessor of all the rents and profits which have
accrued in respect of the property from the date on which possession was so obtained by
the purchaser or lessee until restoration of possession to the vendor or lessor, and, if the
justice of the case so requires, the refund of any sum paid by the vendee or lessee as
earnest money or deposit in connection with the contract.

(3) If the purchaser or lessee pays the purchase money or other sum which he is ordered to
pay under the decree within the period referred to in sub-section (1), the court may, on
application made in the same suit, award the purchaser or lessee such further relief as he
may be entitled to, including in appropriate cases all or any of the following reliefs,
namely—

(a) the execution of a proper conveyance or lease by the vendor or lessor;

(b) the delivery of possession, or partition and separate possession, of the property on the
execution of such conveyance or lease.

(4) No separate suit in respect of any relief which may be claimed under this section shall
lie at the instance of a vendor, purchaser, lessor or lessee, as the case may be.

(5) The costs of any proceedings under this section shall be in the discretion of the court.”

12. There is no doubt that the above provision permits the judgment-debtor to seek
rescission of a contract and also permits extension of time by the court but merely because
rescission of contract is not sought by the judgment-debtor, does not automatically result in
extension of time.

13. In view of the above, we allow these appeals, set aside the order passed by the High
Court and restore the order of the executing court. No costs. The respondents decree-
holders will be entitled to withdraw the amount deposited by them.


