PLR "

INDIAN OIL CORPORATION LIMITED v. NCC Limited ,
2022 SCe) 908, (2022-3)207 PLR 218 (SC) (SN)

SUPREME COURT OF INDIA

Before: Justice M.R. Shah and Justice B.V. Nagarathna, JJ.
INDIAN OIL CORPORATION LIMITED - Appellant,
versus

NCC Limited - Respondent.

Civil Appeal No. 341 of 2022 (@ SLP (C) No. 13161/2019), With Civil Appeal No. 342 of 2022
(@ SLP (C) No. 13408/2019), Civil Appeal No. 344 of 2022 (@ SLP (C) No. 13815/2019),
Civil Appeal No. 343 of 2022 (@ SLP (C) No. 13813/2019), Civil Appeal No. 345 of 2022 (@
SLP (C) No. 13816/2019) , Civil Appeal No. 341 of 2022 (@ SLP (C) No. 13161/2019); Civil
Appeal No. 342 of 2022 (@ SLP (C) No. 13408/2019); Civil Appeal No. 344 of 2022 (@ SLP
(C) No. 13815/2019); Civil Appeal No. 343 of 2022 (@ SLP (C) No. 13813/2019); and Civil
Appeal No. 345 of 2022 (@ SLP (C) No. 13816/2019)

20.07.2022

e Arbitration and Conciliation Act, 1996 - S. 11 (6-A) - Though the Arbitral
Tribunal may have jurisdiction and authority to decide the disputes
including the question of jurisdiction and non-arbitrability, the same can
also be considered by the Court at the stage of deciding Section 11
application if the facts are very clear and glaring and in view of the specific
clauses in the agreement binding between the parties, whether the dispute
is non-arbitrable and/or it falls within the excepted clause - Even at the
stage of deciding Section 11 application, the Court may prima facie consider
even the aspect with regard to ‘accord and satisfaction’ of the claims. [Para
891

e Arbitration and Conciliation Act, 1996 - Section 11, 11(6) - Issue/aspect with
regard to ‘accord and satisfaction’ of claims is seriously disputed and is
debatable (on facts) - It cannot be said to be an open and shut case -
claims had been settled or not is a debatable and disputable question, which
is to be left to be decided by the Arbitral Tribunal - Therefore, even when it
is observed and held that such an aspect with regard to ‘accord and
satisfaction’ of the claims may/can be considered by the Court at the stage
of deciding Section 11 application, it is always advisable and appropriate
that in cases of debatable and disputable facts, good reasonably arguable
case, the same should be left to the Arbitral Tribunal. Vidya Drolia v. Durga
Trading Corpn. [(2021) 2 SCC 1, referred.. [Para 89, 90]
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Held,

Therefore, in the facts and circumstances of the case, though it is specifically observed and
held that aspects with regard to ‘accord and satisfaction’ of the claims can be considered
by the Court at the stage of deciding Section 11(6) application, in the facts and
circumstances of the case, the High Court has not committed any error in observing that
aspects with regard to ‘accord and satisfaction’ of the claims or where there is a serious
dispute will have to be left to the Arbitral Tribunal. However, at the same time, we do not
agree with the conclusion arrived at by the High Court that after the insertion of Sub-
Section (6-A) in Section 11 of the Arbitration Act, scope of inquiry by the Court in Section 11
petition is confined only to ascertain as to whether or not a binding arbitration agreement
exists qua the parties before it, which is relatable to the disputes at hand. We are of the
opinion that though the Arbitral Tribunal may have jurisdiction and authority to decide the
disputes including the question of jurisdiction and non-arbitrability, the same can also be
considered by the Court at the stage of deciding Section 11 application if the facts are very
clear and glaring and in view of the specific clauses in the agreement binding between the
parties, whether the dispute is non-arbitrable and/or it falls within the excepted clause.
Even at the stage of deciding Section 11 application, the Court may prima facie consider
even the aspect with regard to ‘accord and satisfaction’ of the claims. [Para 89]

e Arbitration and Conciliation Act, 1996 - Notified Claim - Agreement provides
that any dispute or difference on whether or not a claim sought to be
referred to arbitration by the contractor is a Notified Claim falls within the
excluded matters and the Arbitrator or Arbitral Tribunal shall have no
jurisdiction and/or authority with respect thereto - The dispute or difference
whether or not a claim sought to be referred to arbitration by the contractor
is a Notified Claim shall not and cannot form the subject matter of any
reference or submission to arbitration - Whether or not a claim sought to be
referred to arbitration by the contractor is a Notified Claim or not, the
Arbitrator or Arbitral Tribunal shall have no jurisdiction at all - Whether or
not a claim is a Notified Claim or not shall have to be decided by the General
Manager and that too, prior to arbitration proceeding with or proceeding
further with the reference - Therefore, once the General Manager, on the
basis of the material on record takes a conscious decision that a particular
claim sought to be referred to arbitration is not a Notified Claim, such a
claim thereafter cannot be referred to arbitration - The language used in
Clauses 9.0.1.0 and 9.0.2.0 is very clear and unambiguous. [Para 91]

e Arbitration Act - Parties to the contract are free to agree on applicability of
(1) proper law of contract, (2) proper law of arbitration agreement and (3)
proper law of the conduct of arbitration. Parties to the contract also may
agree for matters excluded from the purview of arbitration - Unless the
effect of agreement results in performance of an unlawful act, an
agreement, which is otherwise legal, cannot be held to be void and is
binding between the parties.
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Food Corporation of India v. Sreekanth Transport (1999) 4 SCC 491, referred to.
Held,

High Court has misread and misinterpreted the clauses o the agreement and has seriously
erred in holding that where there is contestation or the decision rendered by the General
Manager leaves scope for argument as to whether the claims alleged by the contractor can
be categorized as Notified Claim is best left to the Arbitral Tribunal. The dispute whether
the claim is a Notified Claim or not is specifically excluded from the scope, purview and
ambit of the arbitration agreement. Therefore, once such a dispute falls within the
‘excepted matters’, any decision by the General Manager on the issue of Notified Claims
cannot be the subject matter of arbitration proceeding. Therefore, the High Court has erred
in referring the dispute to arbitration and appointing a sole Arbitrator to adjudicate on the
dispute with respect to the claims which as such are held to be not Notified Claims by the
General Manager.
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M.R. Shah, J.:—
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