
| 1

www.PLRonline.in | (c) Punjab Law Reporter | punjablawreporter@gmail.com | 1

CrPC S. 436, 436A –  Bail – Grant or denial of – Conditions to be considered  – There is no
doubt that the grant or denial of bail is entirely the discretion of the judge considering a
case – Yet, occasionally there is a necessity to introspect whether denying bail to an
accused person is the right thing to do on the facts and in the circumstances of a case –
Humane attitude is required to be adopted by a judge, while dealing with an application for
remanding a suspect or an accused person to police custody or judicial custody – There are
several reasons for this including maintaining the dignity of an accused person, howsoever
poor that person might be, the requirements of Article 21 of the Constitution and the fact
that there is enormous overcrowding in prisons, leading to social and other problems –
Among the factors that need to be considered is whether the accused was arrested during
investigations when that person perhaps has the best opportunity to tamper with the
evidence or influence witnesses – If the investigating officer does not find it necessary to
arrest an accused person during investigations, a strong case should be made out for
placing that person in judicial custody after a charge sheet is filed – Similarly, it is important
to ascertain whether the accused was participating in the investigations to the satisfaction
of the investigating officer and was not absconding or not appearing when required by the
investigating officer – Surely, if an accused is not hiding from the investigating officer or is
hiding due to some genuine and expressed fear of being victimised, it would be a factor
that a judge would need to consider in an appropriate case – It is also necessary for the
judge to consider whether the accused is a first-time offender or has been accused of other
offences and if so, the nature of such offences and his or her general conduct –  The
poverty or the deemed indigent status of an accused is also an extremely important factor
and even Parliament has taken notice of it by incorporating an Explanation to Section 436
of the Code of Criminal Procedure, 1973 –  An equally soft approach to incarceration has
been taken by Parliament by inserting Section 436A in the Code of Criminal Procedure,
1973.
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