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e Section 23 of the Travancore-Cochin High Court Act prevails over Section 98(2) of the
Code of Civil Procedure in Kerala.

e This rule applies when there is a difference of opinion between two judges of the
Kerala High Court in any appeal, be it civil, criminal, or otherwise, before them.

e Appeals before the Kerala High Court that have a difference of opinion between two
judges will be dealt with in accordance with Rule 23 of the Travancore-Cochin High
Court Act.

e Section 98(3) of the Civil Procedure Code was introduced in 1928 when all the High
Courts in British India were governed only by the Letters Patent establishing them.

e The reason for the introduction of Section 98(3) goes back to the landmark judgment
of the Privy Council in Bhaidas’ case and various other judgments following the said
landmark judgment.

e Section 97(1) of the Civil Procedure Code (Amendment) Act, 1976 has no application
to Section 41 of the Punjab Courts Act, 1918.

e Letters Patent is a special law for the High Court concerned, and in case of a conflict
between the two, the special law prevails.

* Whenever there is a special, local, or other law which deals with any matter specified
in the Code, those laws will continue to have full force and effect notwithstanding that
they deal with the same matter as is contained in the Code of Civil Procedure.
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25.2.2016.

Civil Procedure Code, 1908 Section 98(2) Travancore-Cochin High Court Act,
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1125, Section 23 - When there is a difference of opinion between two judges of
the Kerala High Court in any appeal, be it civil, criminal, or otherwise, before
them, Section 23 of the Travancore-Cochin High Court Act alone is to be applied -
This rule displaces the general rule which applies under section 98(2) of the Code
of Civil Procedure to all Courts and in civil proceedings only - appeals before the
Kerala High Court that have a difference of opinion between two judges will be
dealt with in accordance with Rule 23 of the Travancore-Cochin High Court Act.
(2002) 5 SCC 548 Overruled - (1995) 5 SCC 119 Distinguished - AIR 1975 Gujarat
39 (FB) Approved. [Para 37, 47, 48 and 51]

Civil Procedure Code, 1908 Section 98(3) Scope of object of introducing of
Section 98(3), C.P.C - Section 98(3) was introduced in 1928 when all the High
Courts in British India were governed only by the Letters Patent establishing
them - The reason for the introduction of Section 98(3) goes back to the
landmark judgment of the Privy Council in Bhaidas’ case and various other
judgments following the said landmark judgment - In Bhaidas’ case, the Privy
Council had to decide whether clause 36 of the Letters Patent would prevail over
Section 98 of the Code of Civil Procedure Clause 36 of the Letters Patent was
similar to Section 23 of the Travancore-Cochin High Court Act - The Privy Council
held that there is no specific provision in section 98, and there is a special form
of procedure which was already prescribed. That form of procedure section 98
does not affect. The consequence is that the appellant is right in saying that in
this instance a wrong course was taken when this case was referred to other
Judges for decision, and he is technically entitled to a decree in accordance with
the judgment of the Chief Justice. This view of the section is not novel, for it has
been supported by judgments in Madras, in Allahabad and in Calcutta . [Para 40
and 41]

Punjab Courts Act, 1918, Section 41 - Civil Procedure Code, 1908 Section 97
Section 97(1) of C.P.C. (Amendment) Act, 1976 has no application to Section 41
of Punjab Courts Act - Kulwant Kaur’s (2001) 4 SCC (262) is not correct in law.
[Para 25- 27]

Special law and general law - Travancore-Cochin High Court Act and the Code of
Civil Procedure - Letters Patent is a special law for the High Court concerned,
and in case of a conflict between the two, the special law prevails - Substituting
the words “High Court’s Act” for “Letters Patent” and concludes that the High
Court’s Act is a special law for the High Court concerned, while the Code of Civil
Procedure is a general law applicable to all courts - Hemalatha’s case has been
wrongly decided and should be overruled. [Para 35]

Civil Procedure Code, 1908 Section 4(1) Scope of 4(1) of C.P.C. - Special Law and
local law and local law - Whenever there is a special, local, or other law which
deals with any matter specified in the Code, those laws will continue to have full
force and effect notwithstanding that they deal with the same matter as is
contained in the Code of Civil Procedure - From this, however, an exception is
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carved out, and that exception is that there should not be any “specific provision
to the contrary” contained in the Code itself - At one point in time it was not
clear as to whether such specific provision should be in the Code itself or could
also be contained in any other law. Mati Lal Saha v. Chandra Kanta Sarkar &
Others, AIR 1947 Calcutta 1, the Calcutta High Court held that such specific
provision to the contrary could be contained in a third Act, namely, the
Presidency Small Causes Courts Act, and need not be contained even in the two
competing Acts, namely the Code of Civil Procedure and a Bengal Agricultural
Debtors Act. [Para 17, 18]

Travancore-Cochin High Court Act, 1125, Sections 18, 21 and 23 - The C.P.C does
not corresponds to the Travancore-Cochin High Court Act. [Para 14]

Per Kurian Joseph, ] :-

54. Legislature has thought it fit to allocate certain matters to be heard by a
Single Judge and a few by a Bench of not less than two Judges, in common
parlance what is known as Single Bench and Division Bench. A matter is
stipulated to be heard by a Division Bench on account of the seriousness of the
subject matter and for enabling two or more heads to work together on the
same. Sitting in Division Bench is not as if two Single Judges sit. In Division
Bench or in a Bench of larger strength, there is a lot of discussion in-between,
clarifications made, situations jointly analysed and positions in law getting
evolved.

55. Under Section 98 of The Civil Procedure Code, 1908 (for short, "the CPC’),
when the Judges differ in opinion on a point of law, the matter is required to be
placed for opinion of the third Judge or more of other Judges as the Chief Justice
of the High Court deems fit and the point of law on which a difference has arisen
is decided by the majority and the appeal is decided accordingly. It is to be seen
that under the proviso to section 98 (2) of the CPC, hearing by a third Judge or
more Judges is only on the point of law on which the Division Bench could not
concur. There is no hearing of the appeal by the third Judge or more Judges on
any other aspect. Under section 98 (2) of the CPC, in case an appeal is heard by a
Division Bench of two or more Judges, and if there is no majority and if the
proviso is not attracted, the opinion of that Judge or of the equally divided
strength in the Bench which concurs in a judgment following or reversing the
decree appealed from, such decree shall stand confirmed.

56. Kerala High Court Act, 1958 has provided for the powers of a Bench of two
Judges under Section 4. It is clarified thereunder that if the Judges in the Division
Bench are of opinion that the decision involves a question of law, the Division
Bench may order that the matter or question of law be referred to a Full Bench.
Needless to say, it should be a question of law on which there is no binding
precedent.
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57. Under Section 23 of the Travancore-Cochin High Court Act, 1125, if the
Division Bench disagrees either on law or facts, the Chief Justice is required to
refer the matter or matters of disagreement for the opinion of another Judge and
the case will be decided on the opinion of the majority hearing the case.

Per Kurian Joseph, ] :-

60. Under the Travancore-Cochin High Court Act, 1125, Section 23 enables the
Chief Justice to refer for the opinion of another Judge, the matter or matters on
which the Division Bench has disagreed either on law or on facts and the appeal
will be ultimately decided on the view taken by that Judge sitting and hearing the
appeal alone. [Para 55 to 60]

Criminal Procedure Code, 1973 Section 392 - Under Section 392 of the Cr.P.C,,
the situation again is different. In case, the Division Bench is divided in their
opinion, the appeal with the opinions should be laid before another Judge of that
Court and the appeal will be decided clearly on the basis of the opinion rendered
by that Judge hearing the matter sitting alone. However, the proviso under
Section 392 of the Cr.P.C. enables any one of the Judges of the Division Bench or
the third Judge to order the appeal to be heard by a larger Bench of Judges. (Per
Kurian Joseph, J ) [Para 61]

Civil Procedure Code, 1908 Section 98(2) - If the purpose behind the requirement
of a matter to be heard by a Bench of not less than two Judges is to be achieved,
in the event of the two Judges being unable to agree either on facts or on law,
the matters should be heard by a Bench of larger strength. Then only the
members of the Bench of such larger strength would be able to exchange the
views, discuss the law and together appreciate the various factual and legal
positions. The conspectus of the various provisions, in my view, calls for a
comprehensive legislation for handling such situations of a Bench being equally
divided in its opinion, either on law or on facts, while hearing a case which is
otherwise required to be heard by a Bench of not less than two Judges, both civil
and criminal. It is for the High Court and the Legislature of the State concerned
to take further steps in that regard. (Per Kurian Joseph, J ) [Para 63]
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